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Our Midwinter Meeting 


ROYAL ORLEANS HOTEL 
New Orleans, Louisiana 
March 2-4, 1961 





You will enjoy a sojourn at the new Royal Orleans Hotel in New 
Orleans during our Midwinter meeting in March. 

This hotel, entirely new, was opened last October. It is in the heart 
of the New Orleans famous French Quarter—the Vieux Carre—on the 
site of the old St. Louis Hotel of a century ago, overlooking the Place 
d’Armes park. The hotel, architecturally in keeping with the French 
Quarter, is strictly modern throughout. 

Motoring guests may register and go to the floor of their rooms 
without leaving their cars, which will be parked on each floor for con- 
venience of guests. Bellboys will be available to handle luggage to the 
rooms. 

Each room has a separate thermostat control, a TV set with channels 
for uninterrupted classical or popular music, and ice water in the bathroom. 
Every suite contains terry cloth robes for men and women for use at the 
rooftop pool-cabana area. Many rooms have iron-lace balconies for ro- 
mantically viewing the Vieux Carre. 

The landscaped rooftop has a swimming pool, private cabanas and 
a restaurant for snacks and cocktails indoors or on the patio while sun- 
bathing. There are four restaurants in the hotel to suit any taste or fancy. 

The view from the rooftop overlooks the French Quarter and the 
Mississippi River. Your visit to the Royal Orleans is sure to leave you 
with pleasant memories of graceful living amidst the romance of old 
New Orleans. 

Be seeing you at our Midwinter meeting! 
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Presidents Message 


The organization of the Federation for 1960-61 has been completed, 
and it is believed that this year will see participation by more of our 
members than ever before. 

Great enthusiasm is being shown in the Mid-Winter Meeting to be 
held in New Orleans, Louisiana, March 2-4, 1961. The convention hotel 
is the brand-new Royal Orleans, which is situated in the heart of the 
famous, fabulous and fascinating French Quarter. Since opening three 
months ago, this hotel has earned the reputation of being one of the 
nation’s best and most luxurious convention sites. Arrangements are 
being finished for interesting and constructive business sessions and for 
entertainment designed to suit. the tastes of all. Reservation applications 
have been mailed to all members. Please be sure to make your reservations 
promptly to assure that space will be saved for you! 

The response to the questionnaire concerning preferences in com- 
mittee assignments has been tremendous. Literally hundreds of members 
have indicated an interest in serving on one or more committees. Assign- 
ments to committees have been completed. If the interest and enthusiasm 
displayed to date continues throughout the year, great results should be 
forthcoming. 

The issues of the Federation Quarterly are outstanding. The Editor 
of the Quarterly can and will make future issues equally good if Federation 
members will write or obtain and submit appropriate articles. The 
Quarterly is widely distributed and read, and is our best means of com- 
munication. Let’s each assume our share of responsibility for its continued 
success. 

Excellent fare for the Annual Convention to be held August 2-4. 
1961, at the Drake Hotel, Chicago, Illinois, is being planned by the 
Program and Entertainment Committees for that big event. If you have 
any suggestions for speakers or subjects for programs or with respect to 
entertainment, please notify Carroll Heft, of Racine, Wisconsin; Edmund 
J. O’Brien, Perry L. Fuller or Robert O. Rooney, all of Chicago. They 
will be glad to hear from you. 

See you in New Orleans? 

WILLIAM A. GILLEN 
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Annual Report of the President 


By LOWELL L. KNIPMEYER * 


des PRESIDENCY of the Federation of Insurance 
Counsel is a very worthwhile and gratifying experience. It is particularly 
gratifying because the President of this fine organization always receives 
the utmost cooperation from the members. 

In the past year, as President of your Federation, I have had the 
pleasure to meet with many of our members throughout the country and 
the personal friendships which have developed from such relationships 
have been most gratifying to me. Irrespective of our high purposes and 
aims, we are all beset with human frailties, and I have attempted to accom- 
plish the work of this administration with a minimum amount of fric- 
tion. I leave this office with the thought that we have accomplished some 
good during this past administration, but that we are only at the threshold 
of what our organization can and should accomplish. 

This is your organization and it must be administered at all times 
in such a manner that every member has an equal voice in the administra- . 
tion of the Federation’s policies. Through the past administrations, your 
officers have succeeded in administering the affairs of the Federation as a 
unit and we have not had various groups of the Federation going off in 
different directions and with different and various aims and purposes. It 
is my sincere hope that the Federation will always operate in that man- 
ner, because only by such a unified operation can we accomplish the pur- 
poses for which we are organized. 

It has been the custom for the President of the Federation to deliver 
an annual message and, in conformance with that custom, this message 
has been prepared and is submitted to the membership under two general 
headings, (1) the problems of the Federation as to its own inner func- 
tioning, and (2) the relationship of the Federation to the insurance buyer 
and to the insurance industry. 

I shall first discuss the Federation’s internal problems: In the Presi- 
dent’s message, published in the last [Summer] issue of the Federation of 
{nsurance Counsel Quarterly, certain recommendations were made by 
your President. It is very apparent to me that the Committee structure of 
the Federation needs to be completely reworked and revised. Many of our 


* Address delivered at the Twentieth Annual Convention in Philadelphia on August 26, 
1960. 
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committees are in name only and do not function. I see no purpose in 
continuing in existence committees which have no particular function or 
purpose. I would recommend that the new administration abolish all 
such committees and devise a completely new committee structure for the 
Federation. I would recommend that we create committees in the Federa- 
tion to cover the various specialized fields of insurance law and that these 
committees make periodic reports to the President, and that such reports 
be incorporated in the publication of our Quarterly. 

As I have previously pointed out, a survey of the georgraphical dis- 
tribution of our membership indicates quite clearly that we have a 
number of localities in this country where the Federation is not ade- 
quately represented and this situation even exists in some of the larger 
cities in the country. We should endeavor, in obtaining new members in 
the Federation, to consider the present unequal geographical distribution 
of our members. 

The office of the Secretary-Treasurer of the Federation is a great 
responsibility upon the holder of that office and the burden of that office 
is such that some consideration must be given by your Board of Governors 
in arranging for some type of financial remuneration to the Secretary- 
Treasurer. 

We have always attempted to follow the policy in this organization 
of being very selective in our membership and we cannot afford to alter 
in any manner that policy in the future. All candidates for membership 
in our Federation must possess each and every qualification required by 
cur by-laws and no exceptions in that regard can or should be made. 
Quality of membership rather than quantity must always be our goal, 
and the secret membership committee deserves the support of our officers 
and governors in their efforts to carefully screen each and every applicant. 
The Membership Committee during the past year has exhaustively 
screened every applicant who has been admitted to membership, and the 
future success of our Federation depends upon future membership com- 
mittees following the same high purpose, policy, and requirements as to 
new members. 

Our conventions have been a success largely because they have been well 
attended and because each and every Convention Committee has worked 
zealously at its task. The planning of a convention requires a tremendous 
amount of effort by the Convention Committee, and I particularly desire 
at this time to compliment the Philadelphia Convention Committee, 
headed by General LaBrum and Edward German. These men and the 
other members of their Committee have worked long and hard to make 
this convention a success, and we all owe to them our sincere appreciation 
for a job well done. 

The Federation of Insurance Counsel Quarterly is our mouthpiece. 
It goes into law libraries all over the world and its contents are carefully 
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studied by interested members of the legal profession and by leaders of the 
insurance industry. The general public judges the stature of our organiza- 
tion by what appears in our Quarterly. Through the untiring efforts of 
our Editor, Charles B. Robison, our periodical ranks among the best legal 
periodicals of its kind in the United States, and we continue to owe 
our Editor our sincere thanks for his untiring and unselfish service to the 
Federation and also to the profession of the law and the insurance industry. 

We also express, on behalf of our membership, our sincere appreciation 
to Bill Clayton for the fine job he has accomplished as Secretary-Treasurer 
of the Federation. 

In conclusion as to this part of my report, I am very pleased to inform 
you that the affairs of the Federation are in good order, that we are finan- 
cially solvent, and that the Federation has continued to grow in stature 
and in prestige. 

There are many difficult problems confronting the insurance buyer and 
the insurance industry. At times these problems would almost appear to 
be insurmountable. We have seen the development of the philosophy of 
liability without fault, the attack on the jury system insofar as personal- 
injury litigation is concerned, the nuisance-value settlement, the rising cost 
of defense, the rising amounts of jury verdicts and, in many instances, the 
unprofitable insurance business as to particular types of insurance contracts. 

All types of solutions and panaceas for these various problems have 
been suggested. It is apparent that there is no magic solution available 
either to the insurance buyer or to the insurance industry. The public is 
not particularly concerned with these problems, except insofar as they 
relate to the cost of the insurance to the individual policy holder. We are, 
of course, cognizant of the fact that the natural sympathies of any jury 
are with the person who has been injured. We also know that our trial 
and appellate courts are reluctant to disturb jury verdicts. We have seen 
the enlargement of the res ipsa loquitur theory and we have seen the doc- 
trine of proximate cause extended time and time again by our appellate 
decisions. We have seen the legislatures of the various States extend by 
statutory enactment theories of liability far beyond the foundations of 
tort law as we learned it in law school. 

There comes, of course, as a result of these various developments, 
which have largely occurred during the past fifteen years, a financial loss 
to the insurance industry, and eventually there comes a limit to the ca- 
pacity of the insurance industry to absorb or accept the underwriting 
losses which are now in existence. No industry will long continue to 
absorb financial losses, and consequently, the ‘loss must eventually be 
passed on to the buying public; and, of course, there also exists a limit to 
the capacity of the buyers of insurance to accept or absorb these losses. 

Part of the underwriting losses sustained by insurance clients can no 
doubt be traced to the NACCA doctrines of the so-called adequate award, 
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demonstrative evidence, blackboard technique, etc. Of course, it is impossible 
to measure the impact of these doctrines and techniques—but that they 
have had an impact can hardly be denied. To me, however, much more 
serious than demonstrative evidence and blackboard techniques, etc., is the 
fact that certain leaders of NACCA are visiting our law schools and are at- 
tempting to inculcate into the law student the idea that justice prevails only 
upon the plaintiff's side and that financial rewards can be found by a lawyer 
only by representing plaintiffs. 

It is futile, however, for us to spend our time wringing our hands over 
the activities of NACCA or similar organizations. The defense bar wiil 
always be outnumbered by lawyers who handle plaintiffs’ cases. Further- 
more, many of our best trial lawyers handle both plaintiffs’ and defend- 
ants’ cases. Although we are quick to condemn the activities of others, we 
must in good conscience analyze our own problems to be certain that our 
own house is in good order. Much has been written and said about the 
contingent fee of plaintiffs’ attorneys, and yet, how many of our own 
insurance clients refer their subrogation work on a contingent fee basis? 
Much has been written and said about the increased cost of defense of trial 
counsel, and yet, the surveys of the economic condition of the Bar reflect 
‘that the legal profession, from an economic standpoint, is far below the 
economic status of almost any other profession. 

The insurance industry must seek to attract the very best caliber of men 
and women in its Claim Departments. The local branch Claim Manager 
has been and will continue to be the most important cog in the insurance 
company’s wheel of defense. The insurance industry must offer sufficient 
financial remuneration and opportunity for advancement to such men that 
they will not be attempting to increase their income by outside activities 
and viewing with jealousy the financial rewards of being on the plaintiff's 
side. The insurance industry must offer to men in the claim departments 
the same rewards for financial advancement as are awarded to the men who 
produce the business. The tremendous responsibilities resting upon the 
Claim Superintendent or Claim Manager should entitle him to be treated 
with the same prestige, respect, and financial remuneration as the other 
most important officers in the company. We have learned that the man 
who spends the claim dollar is just as important, from the company’s 
financial viewpoint, as the man who produces the insurance dollar. 

We, who are insurance lawyers, must recognize that these are trouble- 
some times for our insurance clients and that, in particular, we must exert 
every and all effort to cooperate with our clients in connection with the 
many efforts being made by the insurance industry to help solve our mu- 
tual problems. 

We in the Federation have a great responsibility to ourselves, to our 
clients, and to the future of jurisprudence to attempt to help solve these 
problems. The problems are too complex, too involved, for our Federa- 
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tion or any other single organization of like purpose to solve the problems 
aione. We must act coincidentally—and act now. We must dispel all 
professional jealousies and we must act in conjunction with the insurance 
industry. We have, in the Federation, in part accepted our responsibility; 
the ideas submitted by John Williams’ committee at the mid-winter 
meeting in the appointment of a committee to work on these mutual prob- 
lems with the International Association of Insurance Counsel are specific 
instances of our efforts. However, these are but a small token of the efforts 
that will be required if these problems are to be in any manner solved. 
It is true that we have a selfish interest in these problems because our very 
livelihood is at stake, but above and beyond that, our own system of 
jurisprudence, as we know it, is also very much involved. Basically, prob- 
ably the fundamental solution of the entire situation is to educate the 
general public of the significance and importance to them, as policy holders, 
of these trends of events. The general public is probably not too con- 
cerned about the economic welfare or future of us in the legal profession, 
and they’re probably not very much concerned, unless stockholders, of 
underwriting losses sustained by insurance companies. They do become, 
however, very much concerned when the insurance premiums continue to 
rise; and when the general public realizes that excessive jury verdicts 
eventually cost the policy holder, then, and only then, will this upward 
spiral start to level off. 

In the meantime, we must see to it that our own house is in order. 
We must work and cooperate and strengthen the relationships existing 
between trial counsel and home-office claim departments. We must deal 
not in generalities, but approach these problems with specific and concrete 
attempted solutions. Irrespective of all other types of techniques, there 
is not now, nor will there ever be, anything that will supplant preparation 
for trial. We must continue legal education beyond graduation from 
the law school. Defense lawyers should attend seminars held throughout 
the country involving their specialized fields. No lawyer can afford to 
rest upon his past laurels. If the opposition has been able to learn new 
techniques, then we have the equal responsibility of development of better 
trial techniques. Instead of endeavoring to attempt to answer the argu- 
ments on damages, perhaps we would do well to devote more time to 
proving that no liability exists. 

These are serious problems and what will be the ultimate solution no 
one knows. We, in the Federation, will accept our responsibility as to 
these complex and difficult problems. 











Safeguarding Against Claims in 
Excess of Policy Limits 


By CARL F. WYMORE * 


A DISCUSSION OF THIS TOPIC is about as difficult as 
discussing the methods of safeguarding against sin. Of course, in discussing 
sin and in determining what constitutes sin, we have the cardinal prin- 
ciples of the Ten Commandments to guide us. However, these have been 
implemented from time to time by man-made laws in certain jurisdictions, 
so that today it is not always too easy to determine beforehand just what 
may constitute sin. The concept of sin changes from jurisdiction to juris- 
diction. What may be a sin (or crime) in one place may or may not 
be so considered in another. 

In most, if not all, jurisdictions, murder, adultery, and theft are 
frowned upon, but with the help of man-made laws, there are various 
shades and degrees of these prohibitions set forth. It is petit larceny or 
grand larceny? Open adultery or private? Is it first degree murder, or 
fourth (even tenth) degree manslaughter? Only the facts and the judg- 
ment of the jury will determine. 

Therefore, in considering this subject we must reach for and determine 
the facts of each particular case. There are certain cardinal principles which 
must be followed in an attempt to avoid excess judgments. There are 
various shades and degrees of negligence or bad, faith or lack of good 
faith that are followed by various courts depending upon the facts of 
each case. To conclude that, based upon a certain set of facts, the insurer 
was or was not negligent or guilty of bad faith or that there was a lack 
of good faith may largely depend upon just where you are; that is, in 
which jurisdiction the case is pending. 

I will briefly discuss some of these principles which are gleaned from 
the reported cases and it will be left to you to draw your conclusions as 
applied to a given case. I’ll give you some of my conclusions in the effort 
to aid you, but the decision is yours. 

The claim must be handled correctly based upon the applicable de- 
cisions or the insurer may have to pay. In some cases you may have to 


* Vice president, Employers Reinsurance Corporation, Kansas City, Missouri. Speech 
delivered as part of panel discussion on ‘‘Liability of Insurer for Verdicts in Excess of 
Policy Limits’ at the Twentieth Annual Convention in Philadelphia on August 25, 1960. 
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settle or pay, wrongfully or rightfully, because the courts have said, in 
this age of social enlightenment, that you must do so. Someone suffered 
a pecuniary loss. It may be that trumpets can bring down a stone wall, 
but foreheads are not a very effective instrument in bringing this about. 
However all is not lost—most of the courts will not allow a recovery 
when the conduct of the insurer does not warrant it. There is usually a 
pretty good reason behind most of the verdicts that have gone against 
the insurer. 

The list of. cases attached contains most of the reported decisions 
involving excess judgments, at least those reaching the appellate courts. 
These cases are only briefly digested, but usually carry a notation of 
whether the finding was for the plaintiff or the defendant and are desig- 
nated as either bad faith or negligence, or both. I believe that you would 
agree after reading the later decisions that in reality there is not any real 
difference today between these terms; that is, negligence, bad faith or lack 
of good faith. Although again it is well to point out that many of the 
courts still stick by their guns in using these terms. The results generally 
depend upon the facts of each case. 

The reservation by the insurer in the policy of the sole control of the 
settlement and defense of the claims brought against the insured has been 
found by the courts to imply a duty not to disregard the interests of the 
insured. The liability of the insurer for payment of sums in excess of 
the stated policy limits arises from the breach of this implied duty, either 
during the investigation, negotiation, trial or appellate stages of the claim. 
The insuring clause of the policy has been fully complied with by the 
payment of the stated limits plus costs and interests as may be applicable. 

The courts have used various terms in describing the breach of the 
duty in imposing liability on an insurer, which liability incidentally is 
not covered by the standard policy, however, it arises because of the im- 
plied duty above mentioned. Such judgments against the insurer are 
measured by the damages sustained by the insured because of the breach 
of this duty and are levied against an insurer by the failure of its em- 
ployees, agents, or attorneys to do certain things or in doing certain things, 
to take certain steps or in not taking certain steps. Some courts found such 
actions upon negligence; others use the term good faith or bad faith, and 
I am not certain that a few in effect do not use “hind sight,’’ no matter 
what they name it. 

In this connection, it is well to remember that under today’s discovery 
procedures, the insurer's files and probably the attorney’s files are not 
sacred, but can be made available to the insured or plaintiffs in an action 
for excess incurred over the limits of the policy. Be careful of what is 
contained in the file. I don’t suggest a telephone conversation instead of 
a letter, but I do not know of any instance where an unrecorded telephone 
or personal conversation has been subject to a subpoena duces tecum. 
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The first cases that arose concerned indemnity policies as distinguished 
from insurance policies and the courts generally held that it was necessary 
for the insured to have paid the excess amounts over the policy limits 
before he was entitled to maintain his suit against the insurer for the 
excess on the theory that unless he had paid, he had suffered no damage, 
and this rule carried over in the earlier decisions involving insurance poli- 
cies (as distinguished from policies of indemnity). Today there have 
been some departures from this rule and many courts (and I believe it can 
be considered the majority rule) allowed the insured to maintain his action 
even if he has not paid the excess. This is on the theory that his credit 
or future credit standing has been impaired; therefore, the fact that an 
insured is not personally able to respond in damages may be of little com- 
fort in considering the matter. 

While the few decisions have been almost uniform in denying the 
right of the third party to maintain an action versus the insurer for the 
excess of policy limits occasioned by the alleged negligence or bad faith 
of the insurer to its insured [see Lemons v. State Auto Mut. Ins. Co., 
171 F. Supp. 92 (C.D. Ky. 1959)], there have been some recent de- 
velopments that have introduced a startling change in this connection. In 
other words, what the third party was prohibited from doing directly 
is now permitted by some courts to be done indirectly [see Brown v. 
Guarantee Ins. Co., 319 P. 2d 69 (Cal. App. 1957) and Comunale v. 
Traders and General Ins. Co., 116 Cal. App. 2d 198, 253 P. 2d 495 
(1953); 328 P. 2d 198 (1958), vacating 321 P. 2d 768]. This situa- 
tion has come about when the insured assigned his right to bring an 
action for excess of policy limits to the plaintiff and where the adminis- 
trator of the insured’s estate assigned the right of action to the plaintiif 
and where the trustee in bankruptcy assigned the right of action to the 
plaintiffs. So the mere fact that the insured or his estate is not solvent 
may be of little comfort today in considering this problem. You may 
not have the alleged safeguard that the insured is not personally able 
to respond in damages. 

The earlier cases (and some of the later cases) are generally divided 
under two headings—negligence and bad faith. Some courts adopted one 
theory or the other. You will note from reading many of the earlier 
decisions that the courts engaged in a very careful analysis of the facts 
to find either negligence or bad faith and in drawing a distinction between 
the two. However, I believe the later decisions do not draw such a fine 
line of distinction. No matter which terms they use, in effect today they 
mean the same thing. I do not believe that a claims man or attorney today 
can say, ‘“That is a negligence state and we were not negligent” or ‘““That 
is a bad faith state and while we may have been negligent, we certainly 
were not guilty of bad faith; therefore, we are on safe ground.” The 
courts may still use the same terms, but the facts are interpreted to suit 
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the term used. I do not believe there is any real difference in the practical 
application of the terms as used today by the states that have allowed 
recoveries. I feel that a much more satisfactory approach is to carefully 
look at the facts of each case and try to determine whether the insurer 
has breached its obligation to the insured in the handling of the matter. 
It is well to remember that the insured reserves the sole control over the 
settlement and the trial of the case and that this is an additional respon- 
sibility. 

From a reading of these cases, there are certain well-defined principles 
as to what the insurer should do or not do to avoid excess judgments, 
but we must remember that these vary from jurisdiction to jurisdiction 
and do not always hold true, but can be considered as broad guides to 
be followed. 

I am going to try and divide these principles under two headings—do's 
and don'ts: 

DO’S 

Interview all known witnesses and make a strong effort to find addi- 
tional witnesses. Run down all leads. 

In a multiple claim situation you are permitted to settle some of the 
claims, but the insured should not only be notified, but if possible, his 
consent to such settlements should be obtained beforehand (preferably in 
writing), keeping in mind the applicable policy limits. 

You must properly investigate a claim, interviewing eye-witnesses, 
obtaining plats, pictures, the opinions of expert witnesses, etc. 

You must fairly defend the claim with the most competent counsel 
available. Bear in mind the situation of double insureds. 

You must determine if the plaintiff is injured and the nature and 
extent of injuries. (Bear in mind neighborhood checks, undercover in- 
vestigations, employer checks, school checks, etc.) 

If you agree to appeal, you should do so. 

Generally speaking, you should obtain a demand. 

Generally speaking, you should make an offer or a counteroffer, as one 
case said, ‘‘Even a horse trader has to make an offer at some point.” 

You should notify the insured of the demands and keep him advised 
of the further demands. Give the ad damnum letter. 

Generally speaking, it is desirable to have someone with authority 
present at the trial. Sometimes it is rather difficult for an attorney to be 
giving his “‘all’’ in defending the suit and at the same time making a cool, 
disinterested appraisal of how the trial is progressing. 

You must watch the time for appeals, the filing of interpleaders, cross 
petitions, and actions over. 

Do give consideration to the interests of the insured. 

Do consider the seriousness of the injuries, the large special damages 
and the probability of a large verdict. 
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Due regard should be given to the attorney’s (or investigator's) recom- 
mendations. Use mature consideration and not snap judgments. The 
attorney has a duty to inform the insurer of settlement demands, but if 
he does not, the insurer is probably charged with notice. (How about 
action then against the attorney?) 

Consideration should be given if one of the foregoing principles is not 
followed to fully substantiate the reasons by a memo to the file. 


DON’ TS 

Do not make a blunt refusal to pay limits or state that it is a company 
policy never to pay its limits. 

Do not ask the insured to contribute to a settlement within the limits. 
(It may be different on a case of disputed coverage or the like, but have 
the matter reduced to writing.) 

Do not make a statement similar to or along the lines that ““No Negro 
is worth more than $3500.” 

Do not misrepresent the coverage or the limits. Generally speaking, 
this is a poor way to negotiate. 

Do not confess judgment or admit liability without the written con- 
sent of the insured or his attorney. 

Do not say ‘We can only lose so much.” 

Do not be arbitrary in refusing settlement or in making an offer. 

Here are some further observations: 

The demand by the plaintiff probably must be unequivocal. A demand 
such as “If you have a 10 policy limit, we will take 9”’ or “If you have a 
20 policy limit, we will take 19,’’ probably is not sufficient to lay the 
basis for an excess judgment. [See Jones v. Highway Insurance Under- 
writers, 253 S. W. 2d 1018 (Tex. 1953) ]. 

A refusal to pay must be based upon reasonable grounds, after a 
complete investigation and the defense attorney’s considered recommenda- 
tions brought up to date. 

Good or bad faith is a state of mind. Negligence is an act or omission. 

There is little if any difference between bad faith and negligence. It 
might be negligence to refuse to investigate and this could also be bad 
faith. A refusal to settle on honest judgment is not negligence, but still 
could be bad faith considering what each party has at stake. 

Efforts are being made to hold the insurer’s independent attorneys, as 
distinguished from house counsel, equally liable with the company for 
excess judgments. To date I do not know of any case where such an 
attempt has been successful, but I am not at all certain that the day is not 
approaching when such a decision could be forthcoming. It is well to 
remember that sometimes if an insurer is held liable, it might have an action 
Over against its attorneys. If the attorneys are held, this could disturb 
the heretofore amicable relationship existing between the companies and 
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their attorneys as the attorney will be busily engaged in protecting and 
clearing his own skirts instead of giving an independent and conscientious 
appraisal of the file. This also might have a tendency to subconsciously 
drive the defense men into the plaintiff's camp. 

Courts may be more prone to interpret the facts to be bad faith 
rather than negligence, however, this is questionable. An honest mistake 
in judgment may not be bad faith. Negligence may be a factor in con- 
sidering bad faith. 

It is probably not necessary for the insured to pay the excess before 
he is entitled to maintain his action against the insurer. 

Remember the cases where the third party cannot sue the insurer di- 
rectly but by all means keep in mind the recent cases that have allowed a 
recovery by the third parties where the insured or his representatives have 
assigned his right to the third parties. 

It may not be necessary for the insured to place the insurer on notice 
to settle or accept the demand within the limits. The home office or 
supervising office must consider all the facts and changes in the situation, 
such as new medical reports, change in witnesses’ stories, recent decisions, 
changes in the personnel of the courts, its attorneys’ recommendation, etc. 

You deny coverage at your own risk and such denials must be timely. 

An interesting question is presented as to when the plaintiff’s demand 
must be accepted. Many people have felt that the demand could be accepted 
or the policy limit offered at any time up to the submission of the case 
to a jury, but this sometimes poses a serious problem. 

There is another aspect to consider and that is the excess carrier’s rights 
to recover from the primary carrier when the primary carrier has failed 
to settle within its limits. There is authority that this right exists. 

In order to protect the company in the event subsequent litigation 
between insured and insurer arises, written memoranda of all decisions (as 
distinguished from general discussion) concerning investigation and settle- 
ment discussions should be kept in the file. Oral conversations are not 
sufficient as they leave room for much doubt and failing memories and 
subsequent criticism which could be refuted by documented proof. 

In the event counsel’s recommendations for investigation, preparation 
or settlement are rejected by the company or vice versa, explanatory notes 
should be kept in the company’s file to reflect the basis for such rejection. 

The last two suggestions may appear to be in conflict with some points 
raised earlier in this discussion, but I believe after careful consideration of 
the problem, you will agree that there is no real conflict. Preliminary 
discussions can be oral. 

This problem has been brought about by the improvident actions of 
the insurance industry and to some extent by its attorneys in the past 
and today it is further complicated and abetted by our NACCA friends (?) 
(remember the assignment cases). 
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Uherefore, in conclusion, | would say that the best safeguard against a 
claim in excess of policy limits is the old familiar Golden Rule—‘‘Do unto 
others as you would have others do unto you,”’ and the motto of the Boy 
Scouts—‘‘Be Prepared.”’ 


LisT OF CASES INVOLVING CLAIMS IN 
EXCESS OF PoLicy LIMITS 


ALABAMA 


Neuberger v. Preferred Accident Ins. Co., 18 Ala. App. 72, 89 So. 90 (1921). 
(For Defendant) (Bad Faith) Assured forced to contribute to settlement. 

American Mutual Liability Ins. Co. v. Cooper, 1 F. 2d 446 (1932); 289 U.S. 736, 
53 S. Ct. 595, 77 L Ed 1483 (1938). (For Plaintiff) (Bad Faith) Refusal to accept 
an offer when acceptance of the offer has been recommended by insurer’s adjuster or counsel. 
Insurer must make whatever payment and settlement honest judgment and discretion dic- 
tate. Insurer must exercise reasonable diligence in making its investigation, interviewing 
witnesses, and otherwise ascertaining facts and its decision must be based on the facts thus 
ascertained. 

Dalrymple v. Alabama Farm Bureau Mut. Ins. Co., 103 So. 2d 711 (1958). (For 
Plaintiff) (Remanded) (Bad Faith and Negligence) Action by insured who does not pay 
excess. 

Alabama Farm Bureau Mut. Cas. Ins. Co. v. Dalrymple, 116 So. 2d 924. (For 
Plaintiff) (Bad Faith and Negligence) Not necessary to pay the excess. 

Williams v. Employers Mut. Liab. Ins. Co., 131 F. 2d 601.. (For Defendant) (Bad 
Faith) If the insured’s own actions or misstatements are the cause of the insurer's failure 
to settle, the insurer should not be held for bad faith but still a jury question. 

Waters v. American Cas. Co. of Reading, 73 So. 2d 524. (General Liability) (For 
Plaintiff) (Bad Faith and Negligence) $5,000 limit; verdict $20,000; reduced to 
$15,000 (demand $5,000; offer $3,750) Defendant refused to pay because of conflict 
of evidence. Question of good faith a jury question. 


ARIZONA 


Farmers Ins. Exch. v. Henderson, 313 P. 2d 404 (1957). (For Plaintiff) (Bad 
Faith) Strength of the injured claimant’s case on the question of liability and damages. 
Action by insured who does not pay excess. Amount of financial risk to which each 
party is exposed in the event of refusal to settle. 


CALIFORNIA 


Communale v. Traders & General Ins. Co., 116 Cal. App. 2d 198, 253 P. 2d 495 
(1953). (For Plaintiff) Coverage question. Refusal to defend: 328 P. 2d 198 (1958), 
vacating 321 P. 2d 768. (For Plaintiff) (Bad Faith) Insured assigned his rights to 
plaintiffs. Action by insured who does not pay excess. Amount of financial risk to which 
each party is exposed in the event of refusal to settle. 

Brown v. Guarantee Ins. Co., 319 P. 2d 69 (1957). (For Plaintiff) (Bad Faith) 
Failure of insurer to inform the insured of a composite offer. Action by insured who does 
not pay excess. Arbitrary position of insurer in refusing settlement. 

Home Indemnity Co. of New York v. Standard Accid. Ins. Co., 167 F. 2d 919 (For 
Defendant) (Bad Faith) If the insured’s own actions or misstatements are the cause of 
the insurer's failure to settle, the insurer cannot be held for bad faith. (Not a true penalty 
judgment case.) 

Christian v. Preferred Acc. Ins. Co., 89 F. Supp. 888. (N. D. Cal. 1950). (For 
Plaintiff) (Bad Faith). 
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Davy v. Public National Insurance Company, 5 Cal. Reptr 488 (1960). (For 
Plaintiff) (Bad Faith) Insurer received an offer of $4,500 with a $5,000 limit. Verdict 
was $24,268. Judgment for the excess and interest was affirmed. The court found that 
some actions on part of defendant would be negligence, but not bad faith, but affirmed 
the jury’s finding of bad faith. The assured was willing to make a contribution. The 
imsurance company also demanded the insured withdraw his request for settlement and 
subsequently cancelled the policy because of the insured’s refusal. 

Ivy v. Pacific Auto Ins. Co., 320 P. 2d 140 (1958). (For Plaintiff) (Bad Faith) 
Action against insurer by injured party. 


COLORADO 


Hawkeye-Security Ins. Co. v. Indemnity Ins. Co. of N.A., 260 F. 2d 361 (1958), 
affirming in part and reversing in part, 158 F. Supp. 817. (For Defendant) (Bad Faith) 


CONNECTICUT 


Bartlett v. Travelers’ Ins. Co., 117 Conn. 147, 167 Atl. 180 (1933). (For De- 
fendant) (Bad Faith and Negligence) Judgment creditor could not complain of prior 


settlement of other cases deluding limits. 
Hoyt v. Factory Mut. Liab. Ins. Co. of America, 120 Conn. 156, 179 Atl. 842 


(1935). (For Defendant) (Bad Faith and Negligence) Insurer not liable for using 
honest judgment. 
DELAWARE 


Stilwell v. Parsons, 145 A. 2d 397 (1958). (For Defendant) (Bad Faith) Action 
against insurer by injured party. 

Chittick v. State Farm Mut. Auto Ins. Co., USDCD Delaware, 170 F. Supp. 276 
(1958). (For Defendant) (Bad Faith) Action against insurer by injured party. 


FLORIDA 


Automobile Mut. Ind. Co. v. Shaw, 134 Fla. 815, 185 So. 852 (1938). (For 
Defendant) (Bad Faith and Negligence) Arbitrary position of insurer in refusing settle- 
ment. Action against insurer by injured party. 

Tully v. Travelers’ Ins. Co., 118 F. Supp. 568 (1954). (For Plaintiff) (Bad 
Faith and Negligence) Arbitrary position of insurer in refusing settlement. 

Dotschay v. National Mut. Ins. Co., 246 F. 2d 221 (1957). (For Defendant) 
(Bad Faith) Action by insured who does not pay excess. 

American Fid. & Cas. Co. v. Greyhound Corp., 232 F. 2d 89 (1956), 258 F. 2d 
709 (1958). (For Plaintiff) (Bad Faith) Failure of insured to properly investigate 
circumstances so as to ascertain evidence of material facts. See Greyhound Corporation v. 
Excess Ins. Co. of America, 233 F. 2d 630 (1956). 

Springer v. Citizens Cas. Co. of N. Y., 246 F. 2d 123 (1957). (For Plaintiff) 
(Bad Faith) Failure to zealously guard interests of insured. 

Canal Insurance Company v. Sturgis, 114 So. 2d 469 (1959). (For Defendant) 
(Bad Faith) Action against insurer by injured party. (See 115 So. 2d 774). 


GEORGIA 


Georgia Cas. & Sur. Co. v. Reville, 104 S.E. 2d 643 (Ga. App. 1958); 95 Ga. App. 
358, 98 S.E. 2d 210 (1957). (For Plaintiff) (Bad Faith) Amount of financial risk 
to which each party is exposed in the event of refusal to settle. 

Hall v. Preferred Acc. Ins. Co. of N. Y., 204 F. 2d 844, 40 ALR 2d 162 (1953). 
(For Defendant) (Bad Faith and Negligence) Fault of insured in inducing insurer’s 
rejection of compromise offer by misleading it as to facts. If the insured’s own actions 
Or misstatements are the cause of the insurer’s failure to settle, the insurer cannot be held 
for bad faith. 

Francis v. Newton, 75 Ga. App. 341, 43 S.E. 2d 282 (1947). (For Defendant) 
(Bad Faith and Negligence) Action against insurer by injured party. 
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ILLINOIS 


Olympia Field Country Club v. Bankers Ins. Co., 325 Ill. App. 649, 60 N.E. 2d 
896 (1945). (For Plaintiff) (Bad Faith) Insurer rejected advice of own counsel. In- 
surer fails to make or unduly delays an offer or counteroffer to settle. 

Ballard, et al. v. Citizens Cas. Co. of N. Y., 196 F. 2d 96 (1952). (For Plaintiff) 
(Bad Faith) Failure to settle under Illinois Dram Shop Law. Refusing settlement where 
there are serious injuries that would, if a recovery was sustained, far exceed policy limits. 
Failure to appeal. 

Moore v. Columbia Casualty Company, 174 F. Supp. 566 (1959). (For Defend- 
ant) (Bad Faith) Comprehensive personal liability policy. 


INDIANA 


Kingan & Co. v. Maryland Casualty Co., 65 Ind. App. 301, 115 N. E. 348 (1917). 
(For Defendant) (Bad Faith) Insured did not show fraud by insurer's failure to settle. 


IOWA 


Henke v. Iowa Home Mut. Cas. Co., 97 N. W. 2d 168. (For Plaintiff) (Bad Faith) 
Attempts by insurer to induce insured to contribute to settlement. Insured rejected advice 
of own counsel. Amount of financial risk to which each party is exposed in the event 
of refusal to settle. 

Wellman v. Hawkeye-Security Ins. Co., 94 N. W. 2d 761. (For Defendant) (Bad 
Faith) 

Gretchell & Martin Lumber & Mfg. Co. v. Employers Liability Assur. Corp., 117 
Iowa 180, 90 N. W. 616 (1902). (For Defendant) (Negligence) Agreement to appeal 
not binding. 

KANSAS 


Sawder v. Lawrence, 129 Kan. 135, 281 Pac. 921. (Bad Faith) 
Anderson v. Southern Surety Co., 107 Kan. 375, 191 Pac. 583 (1920). (For 
Plaintiff) (Negligence) Failure to present a defense was negligence. 


KENTUCKY 


Fidelity & Cas. Co. v. Stewart Dry Goods Co., 208 Ky. 429, 271 S. W. 444 (1925), 
(For Defendant) (Bad Faith) Fraud and bad faith not proven. 

Georgia Cas. Co. v. Mann, 242 Ky. 147, 46 S. W. 2d 777 (1932). (For Defend- 
ant) (Bad Faith and Negligence) Error in judgment held not to be negligence. 

American Sur. Co. of N. Y. v. J. F. Schneider & Son, 307 S. W. 2d 192 (1957). 
(For Defendant) (Bad Faith) Error in judgment not bad faith. 

Lemons v. State Auto Mutual Insurance Company, 171 F. Supp. 92 (1959). (For 
Plaintiff) (Bad Faith) Action against insurer by injured party. 

Strode v. Commercial Cas. Ins. Co., 202 F. 2d 599 (1952). (For Defendant) 
(Negligence) Failure of insurer to inform the insured of a compromise offer. 


LOUISIANA 


New Orleans & C. R. Co. v. Maryland Casualty Co., 114 La. 153, 38 SO. 89, 6 LRA 
(NS) 562 (1905). (For Defendant) (Bad Faith and Negligence) No bad faith shown. 
Davis v. Maryland Casualty Co., 16 La. App. 253, 133 So. 769 (1931). (For 
Defendant) (Bad Faith) Taking of appeal by insurer held not to constitute bad faith. 


MAINE 


Rumford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 Atl. 503 
(1899). (For Defendant) (Bad Faith and Negligence) Insured must make whatever 
payments and settlement honest judgment and discretion dictate. 

Wilson v. Aetna Cas. & Sur. Co., 145 Me. 370, 76 A. 2d 111 (1950). (For 
Defendant) (Negligence) Faulty defense of injured party’s action against insured. Strength 
of the injured claimant’s case on the question of liability and damages. 
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MASSACHUSETTS 


Murach v. Mass. Bonding and Ins. Co., 158 N. E. 2d 338 (1959). (For Defendant) 
(Bad Faith) 

Damiano v. National Grange Mut. Liab. Co., 316 Mass. 636, 56 N. E. 2d 18, 
153 ALR 1402 (1944). (For Plaintiff) (Bad Faith and Negligence) Action by trustee 
in bankruptcy. 

Attleboro Mfg. Co. v. Frankfort Marine, Acc. & Plate Glass Ins. Co., 240 Fed. 573 
(1917). (For Plaintiff) (Negligence) Negligence in defending action. 

Abrams v. Factory Mutual Liab. Ins. Co., 298 Mass. 141, 10 N. E. 2d 82 (1937). 
(For Plaintiff) (Negligence) Faulty defense of injured party’s action against insured. 


MICHIGAN 


City of Wakefield v. Globe Indemnity Co., 246 Mich. 645, 225 N. W. 643 (1929). 
(For Defendant) (Bad Faith and Negligence) Bad faith requires more than a showing of 
inadvertence or mistake. Insurer’s home office failed to give consideration to all of the facts. 


MINNESOTA 


Mendota Electric Co. v. New York Indemnity Co., 169 Minn. 377, 211 N. W. 317 
(1926). (For Plaintiff) (Bad Faith) Proof of reliance on advice of counsel held insuffi- 
cient to prove good faith. Insurer offer to settle with the claimant on the condition that 
the insured contribute to the settlement. Same is true when insured has actually con- 
tributed. 

Boerger v. American General Insurance Company, 100 N. W. 2d 133 (For Plaintiff) 
(Bad Faith) 

Mendota Electric Co. v. New York Indemnity Co., 175 Minn. 181, 221 N. W. 61 
(1928). (For Defendant) (Bad Faith) Bad Faith requires more than a showing of 
inadvertence or mistake. 

Lawson & Nelson Sash & Door Co. v. Associated Indemnity Corp., 204 Minn. 50, 
282 N. W. 481 (1938). (For Defendant) (Bad Faith and Negligence) Attempts by 
insurer to induce insured to contribute to settlement. Insurer rejected advice of own 
counsel. Bad Faith requires more than a showing of inadvertence or mistake. 

Norwood v. Traveler’s Ins. Co., 204 Minn. 595, 284 N. W. 785, 131 ALR 1496 
(1939). (For Defendant) (Bad Faith and Negligence) Failure of insurer to inform the 
insured of. a compromise offer. Action by insured who does not pay excess. The failure 
of the insurer to notify the insured of an offer to settle, without more, does not alone 
constitute bad faith. 

Larson v. Anchor Cas. Co., 82 N. W. 2d 376 (1957). (For Defendant) (Negli- 
gence) Faulty defense of injured party’s action against insured. Strength of injured 
claimant’s case on the question of liability and damages. Action by insured who does 
not pay excess. 

MISSISSIPPI 


Georgia Cas. Co. v. Cotton Mills Products Co., 159 Miss. 396, 132 So. 73 (1931). 
(For Defendant) (Bad Faith and Negligence) Employer's liability policy—failure to 
settle held not fraud or bad faith. 

Farmers Gin Co. v. St. Paul Mercury Indémnity Co., 187 Miss. 747, 191 So. 415 
(1939). (For Defendant) (Bad Faith and Negligence) Action by insured who does not 
pay excess. 

U.S.F.6G, Co. v. Canale, 257 F. 2d 138 (1958). (For Plaintiff) (Bad Faith) 
Strength of the injured claimant's case on the question of liability and damages. 

Home Ind. Co. v. Williamson, 183 F. 2d 572 (1950). (For Plaintiff) (Bad Faith) 
Failure to advise insured of negotiations. 

Fidelity & Cas. Co. of New York v. Gault, 196 F. 2d 329 (1952). (For Defend- 
ant) (Bad Faith) Failure to defend original action justified. 
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MISSOURI 


Mears Mining Co. v. Maryland Cas. Co., 162 Mo. App. 178, 144 S. W. 883 (1912). 
(For Plaintiff) (Bad Faith) Insurer liable for policy limits and not pro rata portion of 
excess verdict. 

St. Joséph Transfer & Storage Co. v. Employers Indemnity Co., 224 Mo. App. 221, 
23 S. W. 2d 215 (1930). (For Defendant (Bad Faith and Negligence) Where insured 
agreed in writing to contribute on disputed claim, insurer not liable for excess. 

Carthage Stone Co. v. Travelers’ Ins. Co., 274 Mo. 537, 203 S. W. 822. (For 
Plaintiff) (Bad Faith) Insurer offer to settle with the claimant on the condition that the 
insured contribute to the settlement. Same is true when insured has actually contributed. 

Maryland Casualty Co. v. Cook-O’Brien Const. Co., 69 F. 2d 462 (1934). (For 
Plaintiff) (Bad Faith and Negligence) Insurer must make whatever payment and settle- 
ment honest judgment and discretion dictate. Insurer fails to make or unduly delays an 
offer or counteroffer to settle. Insurer offer to settle with the claimant on the condition 
that the insured contribute to the settlement. Same is true when insured has actually 
contributed. 

Maryland Casualty Co. v. Elmira Coal Co., 69 F. 2d 616 (1934). (For Plaintiff) 
(Bad Faith and Negligence) (Action of insurer must not be arbitrary or capricious; reck- 
less or contumacious. Action of insurer must not be fraudulent or dishonest. Insurer 
must make whatever payment and settlement honest judgment and discretion dictate. 
Placed a value on a claim before adequate investigation has been made. 

McCombs v. Fidelity & Cas. Co. of N. Y., 231 Mo. App. 1206, 89 S. W. 2d 114 
(1936). (For Plaintiff) (Bad Faith and Negligence) Attempts by insurer to induce 
insured to contribute to settlement. Arbitrary position of insurer in refusing settlements. 
Enforcement of a company rule not to settle for any amount in excess of a stated pro 
portion of the policy coverage. 

Zumwalt v. Utilities Ins. Co., 228 S. W. 2d 750 (1950). (For Plaintiff) (Bad 
Faith) Insurer offer to settle with the claimant on the condition that the insured con- 
tribute to the settlement. Same is true when insured has actually contributed. Rejection 
of settlement was shown to be motivated in whole or in part by the fact that the risk was 
partially reinsured and therefore the company had nothing to lose by refusing to settle. 

Wessing v. American Ind. Co. of Galveston, Texas; Douglas v. American Ind. Co. of 
Galveston, Texas, 127 F. Supp. 775 (1955). (For Plaintiff) (Bad Faith) Action by 
insured who does not pay excess. Amount of financial risk to which each party is ex- 
posed in the event of refusal to settle. 

Frank B. Connet Lumber Co. v. New Amsterdam Cas. Co., 236 F. 2d 117 (1956). 
(For Defendant) (Bad Faith) Strength of the injured claimant’s case on the question of 
liability and damages. 

Commercial Casualty Ins. Co. v. Fruin-Colnon Contr. Co., 32 F. 2d 425 (1929). 
(For Plaintiff) (Bad Faith and Negligence) Failure to supersede judgment, could be 
negligence or bad faith. 

NEBRASKA 


Kleinschmidt v. Farmers Mut. Hail Ins. Co., 101 F. 2d 987 (1939). (For Defend- 
ant) (Bad Faith and Negligence) Claim by insurer that insured breached policy condition 
not bad faith. 

State Farm Mutual Auto Ins. Co. v. Bonacct, 111 F. 2d 412. (For Defendant) (Bad 
Faith) If the insured’s own actions are the cause of the insurer’s failure to settle, the 
insurer cannot be held for bad faith.) 


NEW HAMPSHIRE 


Dumas v. Hartford Acc. & Ind. Co., 92 N. H. 140, 26 A. 2d 361 (1942); 94 N. H. 
484, 56 A. 2d 57 (1947). (For Plaintiff) (Bad Faith and Negligence) Attempts by 
insurer to induce insured to contribute to settlement. Action by insured who does not 
pay excess. Amount of financial risk to which each party is exposed in the event of 
refusal to settle. Insufficient investigation plus the existence of serious injuries and large 
out-of-pocket expense on part of the claimant indicating probable large verdict. 
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Douglas v. United States Fidelity & Guaranty Co., 81 N. H. 371, 127 Atl. 708 
(1924). (For Plaintiff) (Bad Faith and Negligence) Failure of insured to inform 
counsel of all facts. 

Cavanaugh Bros. v. General Accident, Fire & Life Assur. Corp., 79 N. H. 186, 106 
Atl. 604 (1919). (For Plaintiff) (Negligence) Insurer has duty to do what average 
man would do in similar situation. 

Maryland Casualty Co. v. Wyoming Valley Paper Co., 84 F. 2d 633 (1936). (For 
Plaintiff) (Negligence) 

Duncan v. Lumbermen’s Mut. Cas. Co., 91 N. H. 349, 23 A. 2d 325 (1941). 
(For Defendant) (Negligence) Action against insurer by injured party. 


NEW JERSEY 


McDonald v. Royal Indemnity Co., 109 N. J. L. 308, 162 Atl. 620 (1932). (For 
Defendant) (Negligence) Defense of lawsuit was not in a negligent and careless manner. 

Radio Taxi Service, Inc. v. Lincoln Mutual Insurance Co., ....A. 2d ...., Decided 
2-20-60 (For Defendant) (Negligence) 


NEW YORK 


Schencke Piano Co. v. Philadelphia Casualty Co., 216 N. Y. 662, 110 N. E. 1049 
(1915). (For Defendant) (Bad Faith and Negligence) Failure to settle held not fraud 
or bad faith. 

Auerbach v. Maryland Casualty Co., 236 N. Y. 247, 140 N. E. 577, 28 ALR 1294 
(1923). (For Defendant) (Bad Faith and Negligence) Insurer not obligated to settle. 

Streat Coal Co. v. Frankfort General Ins. Co., 237 N. Y. 60, 142 N. E. 352 (1923). 
(For Defendant) (Bad Faith and Negligence) No bad faith shown. 

Best Building Co. v. Employers Liability Assur. Corp., 247 N. Y. 451, 160 N. E. 
911, 71 ALR 1464 (1928). (For Defendant) (Bad Faith and Negligence) No bad 
faith shown. 

Garcia & Diaz v. Liberty Mut. Insur. Co., 147 N. Y. S. 2d 306 (1955). (For 
Defendant) (Bad Faith) Insurer rejected advice of own counsel. 

Levin v. New England Casualty Co., 101 Misc. 402, 166 N. Y. S. 1055 (1917), 
Aff’d., 233 N. Y. 631, 135 N. E. 948 (1922). (For Defendant) (Bad Faith) Mere 
impolitic conduct, without more, is not sufficient evidence of bad faith. 

Brassil v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 622 (1914). (Bad 
Faith) 

McAlleenan v. Massachusetts Bonding & Ins. Co., 232 N. Y. 190, 133 N. E. 444 
(1921). (For Plaintiff) (Negligence) Insurer liable for failure to appeal after agreeing 
to do so. 

Brunswick Realty Co. v. Frankfort Ins. Co., 99 Misc. 639, 166 N. Y. S. 36 (1917). 
(For Plaintiff) (Bad Faith) Failure to settle could be bad faith. 


NORTH CAROLINA 


Wynnewood Lumber Co. v. Travelers’ Ins. Co., 173 N. C. 269, 91 S. E. 946 
(1917). (For Defendant) (Bad Faith and Negligence) Bad faith requires more than 
a showing of inadvertence or mistake. 

State Auto Ins. Co. v. York, 104 F. 2d 730 (1939). Cert. den., 308 U. S. 591, 
34 L.Ed. 495, 60 S. Ct. 120. (For Defendant) (Bad Faith and Negligence) Action 
by insured who does not pay excess. 

Pennsylvania Threshermen & Farmer's Mut. Cas. Ins. Co. v. Robertson, 157 F. Supp. 
405 (1957). (For Defendant) (Bad Faith and Negligence) Arbitrary position of in- 
surer in refusing settlement. 

Alford v. Textile Ins. Co., .... N. C. ...., 103 S. E. 2d 8 (1958). (For Defendant) 
(Bad Faith) Right to settle prior judgments with one suit pending. 

«Henry v. Nationwide Ins. Co., 139 F. Supp. 806 (1956). (For Defendant) (Negli- 
gence and Bad Faith) Failure of insured to properly investigate circumstances so as to 
ascertain evidence of material facts. Strength of the injured claimant’s case on the ques- 
tion of liability. and damages. 
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OHIO 

Cleveland Wire Spring Co. v. General Accident, Fire & Life Assur. Corp., 6 Ohio App. 
344, 27 O. C. A. 536 (1917). (For Defendant) (Bad Faith) Insurer can consider its 
own interests. 

Hart v. Republic Mut. Insurance Co., 152 O. S. 185, 87 N. E. 2d 347. (For Plain- 
tiff) (Bad Faith) Amount of financial risk to which each party is exposed in the event of 
refusal to settle. Action of insurer must not be arbitrary or capricious; reckless or 
contumacious. 

J. Spang Baking Co. v. Trinity Universal Ins. Co., 45 Ohio L. Abs. 577, 68 N. E. 2d 
122 (1946). (For Plaintiff) (Bad Faith and Negligence) Attempts by insurer to induce 
insured to contribute to settlement. Insurer offer to settle with the claimant on the con- 
dition that the insured contribute to the settlement. Same is true when insured has actu- 
ally contributed. 

OKLAHOMA 

Hazelrigg v. American Fid. & Cas. Co., 128 F. Supp. 40 (1955); Reversed, 228 
F. 2d 953; 241 F. 2d 871. (For Defendant) (Bad Faith) Amount of financial risk 
to which each party is exposed in the event of refusal to settle. 

American Fid. & Cas. Co. v. G. A. Nichols Co., 173 F. 2d 830 (1949). (For 
Plaintiff) (Bad Faith and Negligence) Amount of financial risk to which each party 
is exposed in the event of refusal to settle. 

National Mutual Cas. Co. v. Britt, 200 P. 2d 407 (1948). (For Plaintiff) (Bad 
Faith and Negligence) Insurer must exercise reasonable diligence in making its investiga- 
tion, interviewing witnesses and otherwise ascertaining the facts and its decision must be 
based on the facts thus ascertained. Refusing settlement in good faith if it knows it has 
no more than an equal chance of winning and if it loses, the verdict against the insured 
will exceed policy limits. Refusing settlement when there are serious injuries that would, 
if a recovery was sustained, far exceed policy limits. 

Boling v. New Amsterdam Casualty Co., 173 Okla. 160, 46 P. 2d 916 (1935). 
(For Plaintiff) (Bad Faith and Negligence) Insurer must make whatever payment and 
settlement honest judgment and discretion dictate. Refusing settlement where there are 
serious injuries that would, if a recovery was sustained, far exceed policy limits. Insurer 
offer to settle with the claimant on the condition that the insured contribute to the 
settlement. Same is true when insured has actually contributed. 

Traders’ and General Ins. Co. v. Rudco Gas & Oil Company, 129 F. 2d 621 (1942). 
(For Plaintiff) (Bad Faith) 

Ohio Cas. Ins. Co. v. Gordon, 95 F. 2d 605 (1938). (Bad Faith and Negligence) 
(For Defendant) Insured giving erroneous information to insurer cannot claim bad faith. 

American Fidelity & Cas. Co. v. All American Bus Lines, 190 F. 2d 234 (1951), 
Cert. den. 72 S. Ct. 79. (For Plaintiff) (Bad Faith) Excess carrier recovered for pri- 
mary carrier's bad faith. 

Buffalo v. U.S.F.8G. Co., 84 F. 2d 883. (For Defendant) (Bad Faith) If the 
insured’s own actions or misstatements are the cause of the insurer’s failure to settle, the 
insurer cannot be held for bad faith. 

State Farm Mut. Auto Ins. Co. v. Skaggs, 251 F. 2d 356 (1957). (For Defendant) 
(Bad Faith) No defense under policy exclusion. 

American Fid. & Cas. Co. v. L. C. Jones Trucking Co., .... Okla. ...., 321 P. 2d 
685 (1958). (For Plaintiff) (Bad Faith) Must consider insured’s position. 

St. Paul Mercury Ind. Co. v. Martin, 190 F. 2d 455 (1951). (For Plaintiff) (Bad 
Faith) Good faith to excess carrier. 

OREGON 

Brown & McCabe Stevedores v. London Guarantee & Accident Co., 232 Fed. 298 
(1915). (For Plaintiff) (Negligence) Insurer offer to settle with the claimant on the 
condition that the insured contribute to the settlement. Same is true when insured has 
actually contributed. 

Radcliffe v. Franklin National Ins. Co. of N. Y., 208 Ore. 1, 298 P. 2d 1002 
(1956). (For Plaintiff) (Negligence) Failure of insured to properly investigate circum- 
stances so as to ascertain evidence of material facts. Amount of financial risk to which 
each party is exposed in the event of refusal to settle. 
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PENNSYLVANIA 


Schmidt Brewing Co. v. Travelers’ Ins. Co., 244 Pa. 286, 90 Atl. 683, 52 LRA 
N. S. 126 (1914). (For Defendant) (Bad Faith and Negligence) Insurer has decision 
whether to settle or try claim. 

Cowden v. Aetna Cas. & Sur. Co., 389 Pa. 614, 134 A. 2d 223 (1957). (For 
Defendant) (Bad Faith) Decision by insurer not to settle justified by the facts. 


RHODE ISLAND 


McGarry v. Rhode Island Mut. Ins. Co., 18 CCH Auto 1512, 40 ALR 2d 168 
(1960). (For Defendant) (Negligence) 


SOUTH CAROLINA 


Tiger River Pine Co. v. Maryland Casualty Co., 163 S. C. 229, 161 S. E. 491 
(1931). (For Plaintiff) (Bad Faith and Negligence) 

Tiger River Pine Co. v. Maryland Casualty Co., 170 S. C. 286, 170 S. E. 346 
(1933). (For Plaintiff) (Bad Faith and Negligence) Bad Faith a question for jury. 

Blue Bird Taxi Corp. v. American Fid. & Cas. Co., 26 F. Supp. 808 (1939). (For 
Defendant) (Bad Faith and Negligence) Amount of financial risk to which each party 
is exposed in the event of refusal to settle. 

Cherry v. Shelby Mut. Plate Glass & Cas. Co., 191 S. C. 177, 4 S. E. 2d 123 
(1939). (For Defendant) (Bad Faith) Attempts by insurer to induce insured to con- 
tribute to settlement. 

American Cas. Co. v. Howard, 35 §. C. 704 (1951); 187 F. 2d 322; 173 F. 2d 
924, reversing 80 F. Supp. 983. (For Defendant) (Bad Faith) Decision not to settle 
was not bad faith. 

TENNESSEE 

Aycock Hosiery Mills v. Maryland Casualty Co., 157 Tenn. 599, 11 S. W. 2d 889 
(1928). (For Plaintiff) (Bad Faith and Negligence) Workmen’s Compensation policy 
—defense must be in good faith. 

Vanderbilt Univ. v. Hartford A&I, 109 F. Supp. 565 (1952). (For Plaintiff 
(Bad Faith) Insurer rejected advice of own counsel. Arbitrary position of insurer in 
refusing settlement. 

Home Ind. Co. v. Williamson, 183 F. 2d 572 (1950). (For Plaintiff) (Bad 
Faith) Failure of insurer to inform the insured of a compromise offer. 

Oliver Wright v. Bituminous Cas., 10 CCH Fire & Casualty 342. (For Defendant) 
General Liability Case. Defendant’s attorneys said no liability. 

Noshey v. American Auto Ins. Co., 68 F. 2d 808 (1934). (For Plaintiff) (Bad 
Faith and Negligence) Advising insured to place property beyond reach of an anticipated 
judgment. Action of insurer must not be fraudulent or dishonest. 

Tennessee Farmers Mut. Ins. Co. v. Hammond, 290 S. W. 2d 860 (1956); 306 
S. W. 2d 13. (For Plaintiff) (Bad Faith) Amount of financial risk to which each party 
is exposed in the event of refusal to settle. i 

Tennessee Farmers Mutual Insurance Company v. Wood, 277 F. 2d 21 (1960). 
(For Plaintiff) (Bad Faith) Settlement within the limits refused under a $5,000 policy. 
Verdict $15,000. Excess collected from insurer. The insurer claimed that the insured 
failed to cooperate. Was not sustained by the jury award. 

Southern Fire & Cas. Co. v. Norris, 35 Tenn. App. 657, 250 S. W. 2d 785 (1952). 
(For Plaintiff) (Bad Faith and Negligence) Failure of insurer to inform the insured of 
a compromise offer. Failure of insured to properly investigate circumstances so as to 
ascertain evidence of material fact. Action by insured who does not pay excess. Failure 
to advise the insured of possible excess liability and to disclose to him the status of 
settlement negotiations. \ 

U.S.F.8G. Co. v. Canale, 257 F. 2d 138 (1958). . (For Plaintiff) (Bad Faith) 
Failure to give timely notice of denial of liability on policy exclusion. 

Roberts v. American Fire & Casualty Co., 89 F. Supp. 827 (1950). (For Plaintiff) 
(Bad Faith) Claimant and insured were Negroes. Defendant said no Negro worth more 
than $3,500. Arbitrary position by defendant. American Fire & Cas. Co. v. Roberts, 
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6 Cir., 186 F. 2d 921 (1951). (For Plaintiff) (Bad Faith and Negligence) Arbi- 
trary position of insurer in refusing settlement. Insurer must exercise reasonable diligence 
in making its investigation, interviewing witnesses and otherwise ascertaining the facts 
and its decision must be based on the facts thus ascertained. 


TEXAS 


Stowers Furniture Co. v. American Indemnity Co., 15 S. W. 2d 544 (1929). (For 
Plaintiff) (Bad Faith and Negligence) Insurer must exercise that degree of care that a 
person of ordinary care and prudence would exercise under same or similar circumstances. 

Universal Auto Ins. Co. v. Culberson, 54 S. W. 2d 1061 (1932). (For Plaintiff) 
(Bad Faith) Refusal to settle is negligence. 

Jones v. Highway Insurance Underwriters, 253 S. W. 2d 1018 (1953). (For De- 
fendant) (Bad Faith and Negligence) Failure of insurer to inform the insured of a compro- 
mise offer. Where the offer of the claimant to settle within policy limits or his willingness 
to do so does not clearly appear or appears to be conditional, the insurer cannot be said to 
have refused to settle within policy limits. 

Highway Ins. Underwriters v. Lufkin Beaumont Motor Coaches, 215 S. W. 2d 904 
(1948). (For Plaintiff) (Negligence) Probably the leading case on negligence theory. 

Traders & Gen. Ins. Co. v. Reed Co. Oil & Gas, 129 F. 2d 621. (For Plaintiff) 
(Negligence) 

Fidelity & Cas. Co. of N. Y. v. Robb, 267 F. 2d 473 (1959). (For Plaintiff) 
(Negligence) General Liability Policy—-must consider the interests of both. 


UTAH 


Paul v. Kirkendall, 6 Utah 2d 256, 311 P. 2d 376 (1957). (For Defendant) 
(Bad Faith and Negligence) Action against insurer by injured party. 


VERMONT 


Johnson v. Hardware Mut. Casualty Co., 108 Vt. 269, 187 Atl. 788 (1938). (For 
Plaintiff) (Bad Faith and Negligence) Amount of financial risk to which each party is 
exposed in the event of refusal to settle. Insurer rejected advice of own counsel. 

Johnson v. Hardware Mut. Casualty Co., 109 Vt. 481, 1 A. 2d 817 (1939). (For 
Plaintiff) (Bad Faith and Negligence) Bad faith requires more than a showing of inad- 
vertence or mistake. Refusal to accept an offer when acceptance of the offer has been 
recommended by the insurer’s adjuster or counsel. Action of insurer must not be fraudu- 
lent or dishonest. Insurer offer to settle with the claimant on the condition that the insured 
contribute to the settlement. Same is true when insured has actually contributed. 

Farm Bureau Mut. Ins. Co. v. Violano, 123 F. 2d 692 (1941), Cert den., 316 U. S. 
672 (1942). (For Defendant) (Bad Faith) 


WASHINGTON 


Burnham v. Commercial Cas. Ins. Co., 10 Wash. 2d 624, 117 P. 2d 644 (1941). 
(For Defendant) (Bad Faith and Negligence) Faulty defense of injured party's action 
against insured. Failure of insured to properly investigate circumstances so as to ascer- 
tain evidence of material facts. 

Evans v. Continental Cas. Co., 40 Wash. 2d 614, 245 P. 2d 470 (1952). (For 
Plaintiff) (Bad Faith) Reservation of rights. 

Sterios v. Southern Surety Co., 122 Wash. 36, 209 Pac. 1107 (1922). (For De- 
fendant) (Negligence) Did not consider question of failure to appeal but evidently held 
there was no liability for excess. 

WISCONSIN 

Schwartz v. Norwich Union Indemnity Co., 212 Wis. 593. 250 N. W. 446 (1933). 
(For Plaintiff) (Bad Faith and Negligence) Case involving negligent defense. 

Wisconsin Zinc Co. v. Fidelity & Deposit Co., 162 Wis. 39, 155 N. W. 1081, 
ANN CAS 1918C 399 (1916). (For Plaintiff) (Bad Faith and Negligence) Action 
of insurer must not be arbitrary or capricious; reckless or contumacious. Action of 
insurer must not be fradulent or dishonest. ~ 
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Hilker v. Western Auto Ins. Co., 204 Wis. 1, 231 N. W. 257, 235 N. W. 413 
(1931). (For Plaintiff) (Bad Faith and Negligence) Failure of insured to properly 
investigate circumstances so as to ascertain evidence of material facts. Insurer must exer- 
cise reasonable diligence in making its investigation, interviewing witnesses, and otherwise 
ascertaining the facts and its decision must be based on the facts ascertained. Insurer fails 
to make or unduly delays an offer or counteroffer to settle. Failure to advise the insured 
of possible excess liability and to disclose to him the status of settlement negotiations. 

Ballard v. Ocean Accident and Guarantee Co., 86 F. 2d 449 (1936). (For Plain- 
tiff) (Bad Faith and Negligence) Faulty defense of injured party’s action against insured. 
Failure of insured to properly investigate circumstances so as to ascertain evidence of 
material facts. 

Lanferman v. Maryland Cas. Co., 222 Wis. 406, 267 N. W. 300 (1936). (For 
Plaintiff) (Bad Faith and Negligence) Faulty defense of injured party’s action against 
insured. Attempts by insurer to induce insured to contribute to settlement. Amount of 
financial risk to which each party is exposed in the event of refusal to settle. Setting up 
reserve fund over policy limits. Insurer offer to settle with the claimant on the condition 
that the insured contribute to the settlement. Same is true when insured has actually 
contributed. 

Berk v. Milwaukee Auto Ins. Co., 245 Wis. 597, 15 N. W. 2d 834 (1944). (For 
Defendant) (Bad Faith) Strength of the injured claimant’s case on the question of liabil- 
ity and damages. Insurer must exercise diligence in making its investigation, interviewing 
witnesses, and otherwise ascertaining facts and its decision must be based on the facts 
thus ascertained. 

Royal Transit v. Central Sur. & Ins. Corp., 168 F. 2d 345 (1948), affirming 76 
F. Supp. 793, Cert. den., Central Sur. & Ins. Corp. v. Royal Transit, 335 U. S. 884, 93 
L. Ed. 395, 69 S. Ct. 68. (For Plaintiff) (Bad Faith) Insurer rejected advice of own 
counsel. Arbitrary position of insurer in refusing settlement. Insurer must exercise reason- 
able diligence in making its investigation, interviewing witnesses, and otherwise ascertaining 
facts and its decision must be based on the facts thus ascertained. Refusing settlement 
where there are serious injuries that would, if a recovery was sustained, far exceed policy 
limits. Insurer fails to make or unduly delays an offer or counteroffer to settle. Insurer 
refused to settle when there is clear liability on the part of the insured. Rejections of 
settlement was shown to be motivated in whole or in part by the fact that the risk was 
partially reinsured and therefore the company had nothing to lose by refusing to settle. 

Dostal v. St. Paul Mercury Ind. Co., 89 N. W. 2d 545, 555 (1958). (For Plaintiff) 
(Bad Faith) Case involving a minor insured. 


ACTION AGAINST INSURER BY INJURED PARTY 


CALIFORNIA 


Brown v. Guarantee Ins. Co. 319 P. 2d 69 (1957). (For Plaintiff) (Bad Faith) 
Failure of insurer to inform the insured of a compromise offer. Action by insured who 
does not pay excess assignment made by trustee in bankruptcy to plaintiffs. Arbitrary 
position of insurer in refusing settlement. 

Communale v. Traders & General Ins. Co., 116 Cal. App. 2d 198, 253 P. 2d 495 
(1953); 328 P. 2d 198 (1958), 321 P. 2d 768. (For Plaintiff) (Bad Faith) Action 
by insured who does not pay excess. Amount of financial risk to which each party is 
exposed in the event of refusal to settle. Assured assigned cause to plaintiffs. 


DELAWARE 


Chittick v. State Farm Mut. Auto Ins. Co., 170 F. Supp. 276 (1958). (For De- 
fendant) (Bad Faith) 
Stilwell v. Parsons, 145 A. 2d 397 (1958). (For Defendant) (Bad Faith) 
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FLORIDA 


Canal Insurance Company v. Sturgis, 114 SO. 2d 469 (1959). (For Defendant) 
(Bad Faith) 

Automobile Mut. Indemnity Co. v. Shaw, 134 Fla. 815, 184 SO. 852 (1938). 
(For Defendant) (Bad Faith and Negligence) Arbitrary position of insurer in refusing 
settlement. 


GEORGIA 


Francis v. Newton, 75 Ga. App. 341, 43 S. E. 2d 282 (1947). (For Defendant) 
(Bad Faith and Negligence) 
KENTUCKY 


Lemons v. State Auto Mut. Ins. Co., 171 F. Supp. 92 (1959). (For Plaintiff) 
(Bad Faith) 
MISSOURI 


Douglas v. American Ind. Co. of Galveston, Texas, 127 F. Supp. 775. (For De- 
fendant) (Bad Faith) 
NEW HAMPSHIRE 


Duncan v. Lumbermen’s Mut. Cas. Co., 91 N. H. 349, 23 A. 2d 325 (1941). 
(For Defendant) (Negligence) 
UTAH 


Paul v. Kirkendall, 6 Utah 2d 256, 311 P. 2d 376 (1957). (For Defendant) 
(Bad Faith and Negligence) 
VERMONT 


Farm Bureau Mut. Ins. Co. v. Violano, 123 F. 2d 692. (For Defendant) (Bad 
Faith) 


Eye Closer 


The Quarterly reported in the Fall issue that the Supreme Court of 
Texas in Simmons (Andrews) v. Pan American Life Insurance Company 
and Continental Assurance Company, October 5, 1960, decided that re- 
covery could be had for “‘accidental death’’ watching a fire destroy the 
insured’s office building. B. Jeff Crane, Jr., a member from Houston, has 
informed us that on November 23, 1960, the Texas Supreme Court on 
rehearing reversed its former opinion and held that death did not occur 
solely through “‘external violent and accidental means’ as required by the 
policies of insurance. Thus, the Court returned to the traditional concept 
of what constitutes accidental death through external, violent and acci- 
dental means. 
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Liability of Insurer for Verdicts in 
Excess of Policy Limits 
By WILFORD R. Lorry * 


I, INTRODUCTION 


The anomalous position of the casualty insurance company, and the 
diverse views as to: what the proper status is of this important link in our 
economic and social chain of existence, has resulted in an intricate mass 
of judicial decisions from which one may readily find support for what- 
ever his position of the moment might be. The basic social aim of spread- 
ing losses by means of insurance suggests a form of practical idealism 
which immediately appeals to the inventive and realistic imagination of 
the business man of vision. Much of the element of gamble which orig- 
inally was a part of the character of the insurer has been eliminated. 
Generally, today it is the policy holder, as well as the victim of his 
momentary carelessness, who takes the chance, and devoutedly hopes that 
the protection assumed to be contracted for will actually be provided. 

The policy of liability insurance, wherein the insurer contracts to 
indemnify or guarantee against loss by reason of a contingent event, usu- 
ally contains a provision requiring the company to defend against all 
claims arising during the term of the policy, and reserves to the insurer 
the right to make such investigation, negotiation, and settlement as it 
deems expedient. This instrument is by no means a contract freely ar- 
rived at by parties negotiating voluntarily from positions of equal strength. 
Indeed, so alike are the forms of policy available to the purchaser, that 
he either takes what there is, or goes uninsured. And the various financial 
responsibility acts and compulsory insurance laws widely limit this latter 
alternative. The person seeking insurance has little, if any, choice over 
the contract terms. 

The simple process of connecting the wheels of our mechanized 
civilization with engines of great and ungoverned power has caused an 
ever increasing crescendo of human catastrophe, the economic impact of 
which has resulted in an enlargement and expansion of the insurance 
industry beyond the most optimistic contemplation of its originators. 


* Member of Freedman, Landy & Lorry, Philadelphia, Pennsylvania. Speech delivered 
as part of panel discussion on “‘Liability of Insurer for Verdicts in Excess of Polic: 
Limits’ at the Twentieth Annual Convention in Philadelphia on August 25, 1960. 





[ 26] 








Annually vast sums made up of innumerable premiums are deposited with 
the insurance companies as earmarked monies, to be used for the purpose 
of compensating or reimbursing the innocent victims. These monies are 
in the nature of trust funds and the insurance companies are the trustees 
of these funds. This concept is neither original with the writer nor revo- 
lutionary in character. The same thought has been voiced from time to 
time by experienced insurance representatives. Perhaps it was most clearly 
expressed in the August 1953 issue of The Insurance Law Journal: 


*“The insurance companies operate on the basis of great numbers and 
base their operations on the averages resulting therefrom. They 
collect from many to pay the unfortunate few. This makes the in- 
surance companies trustees of the funds of their policy holders.”’ 4 


A judicial conclusion to the same effect, but based on the position of 
the contracting parties and the company’s exclusive control over the de- 
cision as to whether to accept an offer to settle, was reached in the case of 
American Fidelity & Casualty Co., Inc. v. G. A. Nichols Co.2, The Court 
held that there was created ‘‘a fiduciary relationship between (the com- 
pany) and the insured with the resulting duties that grow out of such a 
relationship.” 

The vastly increased premium income and continued high returns on 
invested capital have created a lush flow of profits which the companies 
understandably are reluctant to disturb. The skills of statisticians, graph 
makers and like specialists have been sufficiently persuasive upon state 
insurance commissioners to secure authorization for increases in premiums, 
which, with earnings thereon, permit continued profitable operation. De- 
lays in settlement of claims, pursuant to company or industry policy, 
permit this stream of profits to continue uninterrupted. This may explain, 
to some extent, the failure of the companies’ representatives to submit 
counter-offers, or to engage in serious negotiations until the case is at- 
tached for trial, several years after the accident. If instead of paying 
$10,000 today in settlement, the insurer stands mute while investing and 
reinvesting the principal sum of $10,000 for a period of three years, the 
$10,000, when finally paid, will represent a substantially smaller net 
payment by the company because the earnings on this sum are retained 
by the company. In reality it has been withholding and using its benefi- 
ciary’s fund to secure a profit to itself. This situation could readily be 
remedied, and perhaps will in the near future—but that is another prob- 
lem outside the scope of this topic. It is germane, however, to consider 


1 What Is My Injury Claim Worth? by L. E. Griffin, Claims Supervisor, Aetna Casu- 
alty & Surety Company, p. 519 et seq. In the case of Southern Fire & Casualty Co. v. 
Norris, 35 Tenn. App. 657, 250 S. W. 2d 785 (1951), the court held the insurer to 
have a responsibility to its trust duties. 


* 173 F. 2d 830, 832 (C.C.A. 10th, 1949). 
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that the demonstrated attitude of delay to the last moment, and the re- 
sulting prejudice to judicial administration and the parties litigant, cannot 
help but direct judicial thinking and decisions toward the elimination of 
such practices. 

A ground swell of suspicion and public and professional displeasure 
has been building up which should be viewed with concern by those in- 
terested in regaining the good will and esteem this great industry had 
earned and once enjoyed. Such reputation was established by repeated 
demonstrations that good faith, dependability and moral integrity were 
the guideposts of operation for the insurance industry. Perhaps it is 
a part of the affliction of our times that the emphasis on profits and 
increasing book value of stock, supported by a policy of defense rather 
than honest evaluation and compromise, has overshadowed the desire to 
satisfy the legal and moral obligations to the insured, and to the benefi- 
ciaries of the fund, as the primary objective of management. 


II. THE INSURER’S RESPONSIBILITY TO SETTLE 


Some of the older cases seemed to assume that there was no duty on 
the part of the insurer to settle; that the policy limit was absolute, and 
that even though it could have settled within policy limits and refused to 
do so, the insurer could not be held liable for a judgment against its policy 
holder in excess of policy limits. The recent trend of authority has uni- 
formly held that the insurer has a duty to settle, or at least to pursue 


reasonable efforts to reach a compromise. It is reasoned that since, under 
the policy drawn by the company, the exclusive right to effect a settlement 
within policy limits is given the company, and its interests conflict with 
those of the insured on this question of settlement, the company’s power 
to affect the interests of the insured, as well as its own interests, should be 
accompanied by responsibility for the proper exercise of this power, re- 
gardless of the fact that such responsibility is not expressed in the policy.® 

The prevailing view imposes liability upon an insurer for wrongful 
refusal to settle.t In some jurisdictions recovery against the insurer is 
predicated upon the iatter’s negligent failure to settle, while others require 
a showing of bad faith. The distinction, if any there ever were, has become 
blurred and confused. It would seem that the difference in methods of 
expression, and the matter of semantics, to a large extent accounts for the 
apparent difference between the “‘bad faith rule’’ and the ‘‘negligence 
rule.” > The terms are frequently used as though they were interchange- 
able, and “‘bad faith’ and ‘‘negligence’’ appear to have been substantially 


* Robert E. Keeton, Liability Insurance and Responsibility fer Settlement, 67 Harvard 
L. Rev. 1136, 1138 (1954). 
*40 A.L.R. 2d 168 (1955). 


° See Keeton, supra, at p. 1141. 





equated. And where the “‘bad faith” test of liability has been adopted 
and the “‘negligence”’ test rejected it has been indicated that negligence 
of the company in carrying out its duties, such as those of investigation 
and negotiation, may be evidence of bad faith.® 

A basic problem arises in determining the nature of the obligation of 
the insurer, whose own interests are in conflict with the interests of the 
insured. This difficulty stems from the divergent and incompatible phi- 
losophies and objectives of these parties. The purchaser of a liability 
policy believes he has bargained not only for the defense of claims brought 
against him, but also for the protection secured where good faith and 
principled conduct dictate a settlement within policy limits. He relies 
upon the honest and sincere application of the expertise of the company to 
insulate him from the mental distress of pending litigation, and against 
the ordeals of trial. A faith mellowed by maturity impels me to believe 
that within each of us there smoulders sufficient humanity to stir a desire 
to provide some degree of protection for the unfortunate individual caused 
to suffer damage by reason of a moment of inadvertent carelessness on our 
part. Rare is the policyholder who would knowingly pledge his premiums 
to subsidize the erection by the insurer of barriers to loss payments, re- 
gardless of the circumstances of the case. 

The policyholder places full reliance on the integrity and honesty of 
the insurance company. He surrenders completely any control or influence 
over the manner of meeting the claim, the procedures adopted, or with 


regard to decisions made, and precludes himself from interfering in any 
way with insurer’s conduct. The insurance contract operates to create an 
agency relationship in its provision for the insurer’s exercise of exclusive 
control over the disposition of claims against the insured within the policy 
limits whether by settlement or litigation. Cowden v. Aetna Casualty 
and Surety Co.," The Pennsylvania Supreme Court, in the Cowden case, 
charged the insurer with the duty to act with “the utmost good faith 


7 


toward the insured in disposing of claims against the latter.”” (emphasis 
added).8 The dual position of the insurer, being both an agent and a 
fiduciary, logically operates to raise its responsibility to the highest degree 
of fair conduct. In dealing with an offer of settlement within policy 
limits, this relationship of trust between insurer and insured calls for 
reciprocal action. The insured owes the duty of full cooperation and 


® American Mut. Liability Ins. Co. v. Cooper, 61 F. 2d 446 (C.C.A. 5th, 1932), 


cert, den., 289 U. S. 736. 
Royal Transit v. Central Surety & Ins. Corp., 168 F. 2d 345 (C.C.A. 7th, 1948), 


cert. den. 335 U. S. 844. 

7389 Pa. 459, 469-70 (1957). 

8 American Fidelity & Casualty Co. v. G. A. Nichols Co., supra, also requires ‘‘the ut- 
most good faith.”’ : 


[29] 








the insurer owes the duty to exercise good faith and diligence in protecting 
the interests of the insured.® 

In the recent decision on July 7, 1960 of the Court of Appeals for 
the Third Circuit, in Bell v. Commercial Insurance Company of Newark, 
New Jersey, No. 13000, in applying Pennsylvania law, the Court in- 
terpreted and followed the view set forth in the Cowden case: “‘the in- 
surer must accord the interest of its insured the same faithful consideration 
it gives its own interest.’’ 1° Recognizing the delicate balance involved 
in such situation, and that the interests of one or the other may be im- 
periled, the Court proposed that ‘‘the fairest method of balancing the 
interests is for the insurer to treat the claim as if it were alone liable for 
the entire amount.” 

This sketchy discussion of the status of the law relating to this ques- 
tion illustrates how elusive is any definite clearcut doctrine under any of 
the various standards suggested in the numerous judicial decisions. Lan- 
guage can be found to support a variety of positions. The groping to 
arrive both at a fair result in the specific case, and to establish a formula for 
guidance in the future has resulted in an abundance of righteous expres- 
sions which in the abstract are comforting and euphoric but which pro- 
vide little solution to the broad problem. It is not the purpose of our 
presentation this morning to suggest possible solutions. Considerable 
thought has been given to the question, and the confusion and instability 
presently existing has been pointed out. Certainly those familiar with 
the problem and all of its implications and having an interest in removing 
the uncertainty, should be able to arrive at a resolution which would 
remove the dependency upon factual issues, vague, indefinite and difficult 
of proof. 

It was suggested to me that my presentation should include the pro- 
cedures pursued by plaintiff’s counsel in preparation for a recovery from 
the insurance company of the excess over policy limits. I suppose a foot- 
ball coach, invited to a meeting of the opposing team and its coaching 
staff, to disclose his team’s signals and plays and how they are calculated 
to result in victory, might feel less than enthusiastic about such a prospect. 
However, I felt privileged to be afforded this opportunity and propose to 





* Southern Fire & Casualty Co. v. Norris, 35 Tenn. App. 657, 250 S. W. 2d 785 
(1951). 

In the case of Tiger River Pine Co. v. Maryland Casualty Co., 170 S. C. 286, 170 
S. E. 346 (1933), the court rejected the contention that in considering a compromise 
offer, the insurer was entitled to look to its own interests as well as those of the insured, 
stating that if the insurer’s interests conflicted with those of the insured, it was bound, 
under the standard of good faith, to sacrifice its interest in favor of those of the insured. 
Any other rule would make a policy of indemnity a delusion and a snare, suggested the 
court, since in the nature of things when there was the inevitable conflict of interest, the 
company would always give preference to its own, to insured’s unavoidable prejudice. 
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speak fully and frankly. My office, which sired Hickman v. Taylor," 
the leading case on discovery, has always advocated full and complete dis- 
covery and disclosure. Our only condition has been that it be a mutual 
proposition and not unilateral. 


III. WHAT Is COUNSEL’S RESPONSIBILITY? 


The purpose of plaintiff's counsel is to secure for his injured client 
everything to which he is entitled under the facts of the case and the law 
applicable thereto. This is his duty, not alone to his client, but in the 
broader sense of his public responsibility, he is obligated to see that resti- 
tution is made by the tortfeasor or from the fund established for that 
purpose so that the plaintiff will not become a public charge. 

Is the converse of this true with regard to insurer’s counsel and in- 
surer’s position? Definitely not. The insurance company, being a fiduci- 
ary in the handling of monies similar to a trust fund, and at the same 
time an agent of the defendant insured, is charged with determining first 
whether there is legal liability, and then the nature and extent of the 
damage suffered by the plaintiff, so that the plaintiff may be made eco- 
nomically whole and restored to status quo within its power to do so. 
This is its obligation legally and morally. Those among you who reject 
this concept, will continue to criticize and carp at judicial decisions ren- 
dered in recognition of this realistic view. 

The company, which, having determined that its insured is liable, 
seeks to erect barriers to loss payments, is violating its obligation. The com- 
pany, which then ascertains, or is in a position to know, that plaintiff 
has suffered damages totaling $10,000, and seeks to induce plaintiff to 
accept $1,000 in settlement, is attempting a fraud. That company not 
only seeks to cheat the injured plaintiff, but would place the responsibility 
and the cost of providing the balance of full restitution on the public. 
Requiring public assistance and public welfare to restore this man to his 
former useful and independent position, or preventing him from ever 
being rehabilitated by short-changing him is a fraud on the public. 

Is this language too strong, or inappropriate to the situation? If you 
think so, spend a day in the Probate Court of your jurisdiction when 
fiduciaries are filing accounts and listen to the Courts’ denunciations of 
any trustee who might confess that he can only distribute 50% of the 
corpus of the estate because he spent the other 50% on administration costs 
and overhead expense! 

Do you contend that your companies are victims of persuasive plain- 
tiff’s lawyers who mesmerize juries into returning exorbitant awards, or 
that large verdicts are the result of “the prevalent socialistic theory of 


1329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 (1947). 
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distributing wealth’? 12 You know that no court will permit an award to 
stand which is not supported by proper admissible evidence. Furthermore, 
you gentlemen are the spokesmen of an industry which has dedicated itself 
to the determination of the economic value of a human life. Your com- 
panies are experts in this area. Assume a case where a man of 30, earning 
about $6,000 yearly, with a dependent wife and two children, aged 4 and 
6, is killed by reason of the negligence of your assured. If in a settlement 
discussion I evaluated the damages in that case at $200,000, the insurance 
company representative would follow the traditional defense procedure 
of falling off his chair in shocked surprise. But consider the economic 
value of this life, as determined and widely advertised by the Travelers 
Insurance Co. in their efforts to sell life insurance—$325,000! 1% And 
this without consideration of elements of damage such as pain and suffer- 
ing, medical expense, loss of guidance and counseling to the children 
and other lawfully recoverable damages! 

There may well be some here who would dispute the accuracy of the 
Travelers’ evaluation. Unfortunately our educational system does little to 
teach us human values and many there are who are devoid of any element 
of sensitivity to the worth of a human being. The inability of one so 
inadequate, to evaluate the damage of an injured and disabled person is 
obvious and need not be argued. 


IV. ESTABLISHING THE CLAIM FOR EXCESS 


Concurrent with the duty of plaintiff’s counsel to develop the facts 
and research the applicable law, is his obligation to evaluate his client’s 
damage, relating to every element of damage the proper figure determined 
from and supported by the evidence. This he should set forth with detailed 
itemization so that the insurance company representative can check each 
item. He should then submit these calculations and suggest what sum he 
feels would be a fair and reasonable compromise in view of the intangibles 
in the case such as personalities, witness’ ability to articulate and project, 
jury deliberations and conclusions, and the like. 

I omit reference to the corresponding obligations of the defense, or 
plaintiff's response to defense suggestions. We are presenting now only 
the procedures properly pursued by plaintiff. 

At this point plaintiff should inquire as to the policy limits, unless 
the defendant happens to be Pennsylvania Railroad Company, DuPont, 
General Motors, or one of like standing. I can see no reason why this 
information should be denied plaintiff once he has presented his docu- 
mented evaluation and demand. However, there is a substantial body 


* Hawkins, The Trial of a Lawsuit in the United States, 46 A.B.A. Jour. 821, 823 
(August 1960). 
* See full-page advertisements in Life, Feb. 18, 1957 and Time, Feb. 25, 1957. 
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of insurance company representatives, both claims men and counsel, who 
regard this as classified data, disclosure of which amounts to treason. 


Some jurisdictions hold an interrogatory requesting this information 
to be proper; Pennsylvania unfortunately is not uniformly in this en- 
lightened group. I anticipate a change in this regard, as our congested 
lists grow more encumbered. This obvious attempt to foreclose any 
negotiation practically designed to reach a settlement, by withholding 
from plaintiff information which would result in an offer within policy 
limits, is evidence of bad faith. Should the defendant persist in his refusal 
to reveal policy limits, plaintiff should then write the insurance repre- 
sentative an offer to settle the case within policy limits if they are less 
than the demand figure, recapitulating the itemization of damages. Two 
extra copies of this letter should be transmitted with the explanation that 
one of such copies is for the home office, the other for the insured so that 
they each may be acquainted with plaintiff’s position and the status of 
negotiations. 


These attempts to effect a compromise settlement should be particu- 
larly pressed at pre-trial conferences so that the Court’s memorandum of 
this conference will reflect plaintiff’s damage calculations, his demand fig- 
ure, and defense counsel’s refusal to make a counter-offer, or to disclose 
the policy limits. The attempt should again be made during the trial, 
particularly if plaintiff's evidence goes in well and is received well. The 
latter may result in an increased demand, still within policy limits. This 


will serve to demonstrate to the insurance company that it continues to 
increase the risk to the insured by requiring trial proofs which plaintiff 
has and is prepared to introduce. 

Reference may be here briefly made to the widespread practice in settle- 
ments of requiring plaintiff to discount his claim, so that total policy 
limits shall not be paid. In the case where damages are substantially over 
policy limits, and plaintiff offers to settle for the policy limit, there is 
neither moral nor legal basis for insistence on the company’s part that it 
must be given a discount if there is to be any settlement. 

Plaintiff’s counsel should dictate contemporaneous file memoranda re- 
flecting everything discussed and determined at settlement conferences or 
during negotiations. Consideration should be given to letters confirming 
understandings or statements made to eliminate subsequent issues of credi- 
bility and disputes over recollection. 

Once suit has been instituted against the insurance company to recover 
the excess, the insurer should be subpoenaed to produce its file so that 
examination can be had of all memoranda, correspondence, reports and 
other data relating to the handling of the original case. Likewise oral 
examination should be had of the adjustor and anybody else in the claims 
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department, as well as of counsel who participated in negotiations, to 
develop conduct from which bad faith could be inferred.1* 

In short, plaintiff’s counsel should do everything to establish and 
demonstrate to insurer that liability is clear and that damages exceed policy 
limits, and then should afford the insurer an opportunity to compromise 
the claim for a sum not in excess of policy limits. These steps should be 
confirmed and made a matter of record with letters or memoranda. There- 
after, every action of insurer and its representatives relative to the handling 
of the original case, the investigation, negotiations, reporting and the like, 
should be searched out. The insurer’s failure to meet its obligations to 
the insured should be developed with the fullest impact. 












V. 





CONCLUSION 


Although the trial of a lawsuit is an adversary process, the insistence 
that we act like dedicated opponents sworn to fight to a finish is not 
necessary to the resolution of many issues. It is unfortunate that the 
high and elevating expressions of ideals emanating from committee meet- 
ings are not effectuated in practice. We all—both in the insurance industry 
and the legal profession—should work together toward the end of pro- 
viding substantial justice. To the insurance companies and their repre- 
sentatives it might well be pointed out that you cannot purport to act 
like a hero wihout accepting responsibilities of heroic proportions. You 
cannot act like the “great white father’’ who takes care of all in his flock, 
who remedies all ills and meets all contingencies, for a proper charge, of 
course, and then moan in bitter disappointment because your promises and 
assurances are taken at face value—and this cuts down the profits. 

This is not the language of a visionary nor yet an unregenerated New 
Dealer tinged with radicalism. It constitutes a practical idealism which 
must influence us in all we do. Every plaintiff’s lawyer wants you to be 
very successful; we want you to be able to pay every verdict we obtain, 
plus interest and costs, and have enough left for the next verdict. We 
want you to operate with a recognition of your social obligations, just as 
is required of any endeavor so closely allied with the public interest. We 
want you to realize that you are handling a commodity—individual and 
public safety and security—-which touches all and is essential to our way 
of life. Your proclaimed desire to serve has been accepted and you must 
recognize that thereupon certain very definite obligations attach to your 
enterprise and its conduct. 


* Failure of insurer’s adjustor or investigator to fully report facts to the home office, 
or to convey a settlement offer within policy limits to the company or its counsel has been 
held to be evidence of bad faith or negligence. Johnson v. Hardware Mut. Casualty Co., 
109 Vt. 481, 1 A. 2d 817 (1938); Maryland Casualty Co. v. Wyoming Valley Paper 
Co., 84 F. 2d 633 [C.C.A. Ist (N. H.), 1936]. 
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If a pattern of evasion, obstruction and arbitrary refusal to meet basic 
and broad responsibilities is demonstrated, the courts are then forced to 
meet this situation head-on. Our system of jurisprudence and legal ad- 
ministration cannot permit either termite attack or full-fledged assault to 
go unchallenged. The demand for solution of problems such as this con- 
fronts the insurance industry as it does the legal profession. That we 
of the Bar are subject to a rigorous discipline and a strongly enforced code 
of proper conduct, does not mean that companies not so restrained can 
ignore, with impunity, the duties their position creates. More specifically, 
a uniform policy of no settlement until a jury is drawn, with the resulting 
clogged trial lists and impedance of the business of the courts, should 
inevitably result in decisions designed to make such practice unprofitable. 
The balance is tenuous in deciding whether there is evidence sufficient to 
warrant a finding of bad faith or negligence. 

The equities of the matter are inherent since the conduct of the com- 
Dany is at issue. The insurer cannot hope to weigh the scales in its favor 
by exhibiting an attitude or policy which may be deemed basically inequi- 
table. Although judges have on occasion been described as dwellers in 
ivory towers, they are undoubtedly affected by current circumstances and 
cannot completely isolate themselves or their thinking from the spirit of 
the times and the over-all appearance of the picture they view. It would 
be impossible to reconcile the mass of conflicting decisions on closely 
similar factual situations without recognition of such realities. 

A persistence in obstructive and evasive tactics, and bitter and unwar- 


ranted attacks on our judicial system and the integrity of our courts, are 
not such practices as are designed to delay or prevent a forward move in the 
law. Just as we rarely get more than we pay for in the mercantile mart, 
so we generally get the kind of law which our conduct makes necessary 
or desirable. 





Handling Claims Involving a Potential 
Excess of Policy Limits from the 
Viewpoint of the Insurer 


By DAVID GREEN * 


Asse HARKAVY and I got into the act and are on 
panels today and tomorrow, because we volunteered the suggestion that 
our convention programs should contain more workshop sessions and less 
speeches. I should have known better from my Navy experience. We 
thought, and said so, that the elementary subjects discussed at last year’s 
Miami Beach Meeting were not in keeping with the standard of a Federa- 
tion Meeting, attended by its many prominent trial and insurance counsel 
members and guests. 

We felt that the Federation ought to go back to the stimulating panel 
discussions of the past years, with real audience participation. 

When Ed German and his committee began to set up a program, he 
spoke to us, and in effect said, ‘How about it?——Now is the time to put up 
or shut up.” 

Had I known now what I should have known, I would have prac- 
ticed the old adage of: 

“Be sure your brain is engaged before putting your mouth into gear!”’ 

How difficult it is for one to get his brain in gear, with the sun shining 
and golf courses beckoning! However, we hope you will get something 
out of our efforts. 

Carl Wymore, in the time allowed to each panelist, read his most 
informative paper. He has briefly digested almost all of the cases in the 
United States reaching Appellate Courts which involved claims against 
insurance companies for recovery of judgments against insureds in excess 
of policy limits, and his paper discusses some of the principles gleaned 
from these reported cases, but leaves to the insurance company the con- 
clusions to be drawn and the practical ‘means to employ in safeguarding 
against such claims. 

Wilfred R. Lorry, an attorney of Philadelphia, who rather proudly 


* President, Motor Club of America Insurance Company, Newark, New Jersey. Speech 
delivered as part of panel discussion on “‘Liability of Insurer for Verdicts in Excess of 
Policy Limits’’ at the Twentieth Annual Convention in Philadelphia on August 25, 1960. 
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claimed to be purely a plaintiffs’ lawyer who never has nor will represent 
a defendant in a negligence suit, was supposed to have given us the plain- 
tiffs’ viewpoint in handling claims of this type against the insurance 
company, in which he represented either the insured or the injured person 
who would benefit by the recovery against the insurance company for 
the amount in excess of policy limits. 

Mr. Lorry’s prepared paper bore no similarity to the subject he was 
supposed to discuss, but was the usual NACCA diatribe against insurance 
companies, such as: 


‘This instrument (referring to the insurance policy) is by no means 
a contract freely arrived at by parties negotiating voluntarily from 
positions of equal strength. * * * * 
““The person seeking insurance has little, if any, choice over the 
contract terms. * * * * 
“Annually vast sums made up of innumerable premiums are deposited 
with the insurance companies as earmarked monies, to be used for the 
purpose of compensating or reimbursing the innocent victims. * * * * 
‘The vastly increased premium income and continued high returns 
on invested capital have created a lush flow of profits which the com- 
panies understandably are reluctant to disturb. The skills of statis- 
ticians, graph makers and like specialists have been sufficiently per- 
suasive upon state insurance commissioners to secure authorization for 
increases in premiums, which, with earnings thereon, permit con- 
tinued profitable operation. Delays in settlement of claims, pursuant 
to company or industry policy, permit this stream of profits to 
continue uninterrupted. This may explain, to some extent, the fail- 
ure of the companies representatives to submit counter-offers, or to 
engage in serious negotiations until the case is attached for trial, 
several years after the accident. If instead of paying $10,000 today 
in settlement, the insurer stands mute while investing and reinvesting 
the principal sum of $10,000 for a period of three years, the $10,000 
when finally paid will represent a substantially smaller net payment 
by the company because the earnings on this sum are retained by the 
company. * * * * 
‘Perhaps it is a part of the affliction of our times that the emphasis 
on profits and increasing book value of stock, supported by a policy 
of defense rather than honest evaluation and compromise, has over- 
shadowed the desire to satisfy the legal and moral obligations to the 
insured, and to the beneficiaries of the fund, as the primary objective 
of management. * * * * 
“The company, which, having determined that its insured is liable, 
seeks to erect barriers to loss payments, is violating its obligation. 
The company, which then ascertains, or is in a position to know, 
that plaintiff has suffered damages totaling $10,000, and seeks to 
induce plaintiff to accept $1,000 in settlement, is attempting a fraud. 
That company not only seeks to cheat the injured plaintiff, but would 
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place the responsibilitiy and the cost of providing the balance of full 
restitution on the public. Requiring public assistance and public 
welfare to restore this man to his former useful and independent 
position, or preventing him from ever being rehabilitated by short- 
changing him is a fraud on the public. Is this language too strong, 
or inappropriate to the situation? If you think so, spend a day in 
the Probate Court of your jurisdiction when fiduciaries are filing 
accounts and listen to the Court’s denunciations of any trustee who 
might confess that he can only distribute 50% of the corpus of the 
estate because he spent the other 50% on administration costs and 
overhead expenses! * * * * 

“That we of the Bar are subject to a rigorous discipline and a 
strongly enforced code of proper conduct, does not mean that com- 
Panies not so restrained can ignore, with impunity, the duties their 
position creates. More specifically, a uniform policy of no settlement 
until a jury is drawn, with the resulting clogged trial lists and im- 
pedence of the business of the courts, should inevitably result in 
decisions designed to make such practice unprofitable. * * * *’’ 


Instead of reading or reviewing his paper as scheduled, for the allotted 
agreed time to each panelist of 20 minutes, Mr. Lorry discarded his paper, 
and proceeded to talk “‘off the cuff” for 40 minutes, to the dismay of the 
Moderator and myself. His remarks were much stronger than his paper. 

I was supposed to follow Messrs. Wymore and Lorry, and to also 
review my paper in 20 minutes. My paper deals with the method pursued 
by a company in claims of the type under discussion, and the actual 
handling of these claims. 

However, in view of what has transpired, in the 8 or 10 minutes 
left before adjournment time, I am compelled to lay aside my prepared 
paper and merely make sketchy references to pertinent portions. 

The situation in which I find myself is akin to the voluptuous blonde 
who ambled up to the teller’s window at a bank to make a cash deposit. 
The teller carefully examined the $50 bill she presented to him, and said 
to the gal, ‘‘Sorry, I can’t take this—it’s counterfeit.’’ She replied, ““My 
God, I’ve been raped!” 

Unfortunately, I did not come prepared to debate Mr. Lorry. How- 
ever, I now digress from my prepared text to make the following obser- 


vations: : 
‘The Insurance Commissioners of the several States regulate insur- 
ance companies, protecting not only the solvency of the companies, 
but the interest of the public at large, particularly with regard to 
policy contracts. As is well-known, most of the states, by legislation, 
require certain provisions to be either inserted or read into such 
contracts. 

“With regard to the companies making ‘lush profits’, apparently 
Mr. Lorry closed his eyes to what is going on in the insurance in- 


[38] 














dustry, where loss ratios in many instances reach over 150%. Inci- 

dentally, the casualty business has lost millions of dollars during the 
past several years, and some companies are now gradually beginning 
to get their ‘heads above water’. Accidents are on the increase! Costs 
per claim are higher! The amount of verdicts is soaring! 
“Mr. Lorry’s statement concerning holding off on possible settle- 
ments because of an anticipated stock market increase is completely 
unfounded. I suggest that he also look into this picture. 
“This man is one of a group which is opposed to any increase in 
automobile insurance premiums, where such increase not only is 
justified, but is absolutely necessary. Unfortunately, rate-making has 
now entered the political picture. At the same time Mr. Lorry wants 
bigger and better settlements and verdicts. Where will the money 
come from, except from funded premiums? 
“During the past several years insurance companies have been making 
every effort to settle cases. It is well-known that the costs of litiga- 
tion have risen so high that it is not profitable to try cases. A small 
percentage of the cases are tried, and those mainly because of plain- 
tiffs’ attorneys’ exorbitant and unrealistic demands for settlement, 
prior to trial time. 
“In New Jersey as soon as certain ‘“NACCA-trained’ or ‘NACCA- 
exposed’ lawyers appear in a case, it is practically impossible to get a 
realistic settlement demand, practically up to the time of trial. Some 
of them appear even before the accident report comes in, and our 
reporting is quite fast. We are denied physicals and other informa- 
tion, and much of the judge’s time is wasted because of this dilatory 
and delaying action. 
“If Mr. Lorry, and those for whom he speaks, wants ‘liability with- 
out fault’, ‘comparative negligence’; “increased verdicts in death cases’ 
—and they continue to call for bigger verdicts—these changes may 
come; but with them, as night follows day, must come a ‘workmen’s 
compensation-like’ bureau to handle all tort claims, with its system 
of schedulized awards, fixed legal fees and the rest! After all, the 
well can run dry.” 
And now—I return to my prepared paper. 

I shall try to cover the actual handling of these situations by an 
insurance company, the steps which might be taken to protect the com- 
pany from liability in excess of policy limits, either by the ‘‘negligence”’ 
rule or the “‘bad faith’’ rule which our courts have developed to hold 
companies liable in tort for such excess of policy recoveries, and I shall 
demonstrate how our company meets the problem in its daily handling of 
claims and lawsuits. 

The situation usually arises where it is claimed the company is given 
the opportunity to settle the injured person’s claim, within or for policy 
limits, and neglected or refused to make settlement; or where a company 
is charged with negligently handling the case. 
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James Dempsey, our Panel Moderator, an arduous student of this 
subject for years, in 1950 presented at the 10th Annual Meeting of the 
Federation of Insurance Counsel at Atlantic City, a carefully documented 
paper on the law dealing with this problem as it then existed. It was 
reported in the Insurance Law Journal of October 1950. 

In this paper he referred to the fact that John Alan Appleman had 
noted that the bad faith rule was becoming the minority rule and was 
being displaced by the negligence rule, but during the intervening ten 
years there have been many changes, as a result of which the bad faith 
rule seems to have become the majority rule, and the negligence rule the 
minority one. In certain cases, by assignment from an insured, a judgment 
creditor may recover against an insurance company for negligence or bad 
faith, and similarly, receivers or trustees in bankruptcy of an insured may 
recover, even though the solvency of the insured’s estate seems questionable. 

The insurance industry is one of the most “‘second guessed’’ in the 
country. This is not only true within the company, but from the outside 
as well. Insurance producers repeatedly second-guess the underwriters 
and vice versa. Claims men constantly complain about the continued 
underwriting of poor risks, and underwriters and producers about poor 
claim handling, overpayment, etc. On top of this, insurance executives 
want to know from the underwriters, producers and claims men, or any- 
one else, why the company is not making a profit. 

We hear much discussion today about first-class and second-class 
citizens. The more I read the decisions the more convinced I become that 
insurance companies are third-class citizens, and take the third spot on 
the “totem pole.”’ 

Unfortunately, the days when the doctrine of stare decisis was part of 
the law seem to be rapidly disappearing. Our courts are interpreting 
statutes to cover subjects not intended by the wording of the statutes, 
such as contracts and policies of insurance, in order to achieve social and 
economic results deemed by the court to be desirable. The courts making 
such decisions are, in effect, writing statutes in the form in which they 
think Congress or the legislatures of the States should have written them, 
instead of interpreting the statutes as written. The same applies to the 
interpretation of policies of insurance. 

Hindsight is a great thing, except when you are the recipient of the 
effect thereof. Insurance companies are constantly finding themselves in 
a position of having the courts look over their shoulders a year or so 
after a letter may have been written, and say, ““You should have done 
something else, etc.” 

There was a day, before the Southeastern Underwtiters case, which 
overruled Paul v. Virginia (which had been the law for many years), 
when a lawyer could advise his client, ‘“This is what the law appears to 
be, in accordance ‘with the statutes, decisions, etc.”’ 
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But this is not so today! We have reached the situation where, to 
quote Lil’ Abner, ‘‘It’s very confoosin.”’ 

It was routine practice many years ago, before breach of promise or 
similar suits were outlawed, to inform a male client, who might be carry- 
ing on a heated correspondence with a female, to be most careful and, in 
effect, start his letters with “Dear Mabel,”’ or ‘Lover Girl’’ (as the case 
may be), and impliedly add “‘and Gentlemen of the Jury.” 

In our company we follow a similar procedure, that is in wooing 
the claimant, and not the gal friend. Our claim men and legal personnel 
are advised to remember that the letter they write today may well be the 
evidence we must present to the judge or jury tomorrow! 


At the Federation of Insurance Counsel Meeting in August 1953 at 
Bedford Springs, Pennsylvania there was a very interesting panel dis- 
cussion on the subject of ““Where Does a Defense Attorney’s Responsibility 
Lie?”’ 

James Dempsey was Moderator of that Panel too, and John Gearin, 
who is appearing at our meeting tomorrow in the panel discussion on 
judicial administration, also participated. The discussion ultimately 
reached the subject of claims in excess of policy limits, and the resulting 
consequences, and I made the following statement: 


“In the event that it becomes necessary and there is a likelihood that 
the assured might be involved for an excess, we certainly advise him 
of it. We advise him in writing and we get whatever instructions 
he wishes to submit to us in writing. We do not believe in oral 
negotiations between our company and our assured. If the assured has 
personal counsel we want his counsel to sit in on it. We have been 
doing this for the past 27 years, which I know of. We have never 
had a case where we have regretted such conduct. 

“The relationship with our assured is good, and it works out if you 
are fair. I know of many cases where we have offered to pay to the 
full limit of our policy. In one of these cases we had a demand of 
$7,500 on a policy of $5,000/$10,000. We asked our assured 
whether he would pay $2,500. The assured said: ‘“‘No,” and insisted 
he was right in the accident. He said that he didn’t think he should 
pay anything. We asked if he would put that in writing. The case 
was not settled and fortunately we received a verdict. But if we 
had not won the case, we would have had the assured in a position 
where he had refused to contribute toward a settlement and had 
insisted that we proceed with the trial.” 


At that time there were not too many verdicts in excess of $10,000 
or in excess of policy limits, but they have been considerably on the in- 
crease, particularly with the advent of NACCA and its influence. 

I commend to all of you the reading of a paper by William J. O’Brien 
in the Insurance Law Journal of August 1955, in which he set forth 
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certain basic steps to avoid claims against a company for either negligence 
or bad faith. 

It has been suggested that in certain cases where there is probability 
of an excess judgment and where the case cannot be settled within the 
policy limits, that the insured be advised thereof so that he may negotiate 
settlement on the excess of coverage claim without prejudicing the com- 
pany’s position; or that a further statement be obtained from insured 
stating that he does not intend to make any settlement on the excess claim, 
or further that he doesn’t feel it is a case to be settled. 

But if the insured demands that the company settle within the policy 
limits and states that he will hold the company liable for any excessive 
judgment, he should be promptly advised, by letter or notice, that he 
settle the excess liability claim in mitigation of any damage, permitting 
the company to negotiate for settlement or try the case within the limits 
of the policy. 

John Alan Appleman, in another thorough paper, entitled “‘Con- 
flicts in Injury Defense’’ appearing in the Insurance Law Journal of Sep- 
tember 1957, analyzed the possibilities that might arise in situations of 
high verdicts with low coverage of policies in the $10,000 and $20,000 
limit class. A good article to read! 

In this article Mr. Appleman points out that: 
First, there is the possibility that the verdict in the personal injury 
suit was the result of fraud or perjury. However, the fraud can be 
discovered by a thorough investigation, and a new trial can be had. 
Second, the possibility that the excess verdict resulted from undue 
amount of sympathy because of the plaintiff’s injuries. 
Third, the possibility that the high verdict was as a result of evi- 
dence which was not known to the insurance company. In almost all 
jurisdictions there should be no excuse for this because of the liberal 
pre-trial discovery which is allowed. 
Fourth, the possibility that the judgment resulted from poor trial 
work. Again, there is no excuse for a company not to select able 
counsel. 
Fifth, this is the situation which presents the most argument. Here, 
we deal with the borderline case, which could go either way, with 
either a verdict for the plaintiff or the defendant. 


Mr. Appleman also discusses a situation where an insurance company 
through counsel, in a case involving clear liability, consented to the ad- 
mission of liability without first obtaining the consent or approval of the 
insured in writing. Claim was then made by the insured that the company 
had no right to admit liability, because it knew, or should have known, 
that a possible verdict in excess of policy limits might be recovered. 

Very early in my trial experience I learned that nothing should be done 
which might involve a client’s rights without apprising him thereof and 
obtaining his consent in writing. 
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It would do lawyers a great amount of good to read the “Life of Sir 
Edward Marshall Hall,” a great English defense criminal lawyer. Sir Ed- 
ward would never rest a defense case brought against the Crown without 
submitting evidence on behalf of his client, the defendant, unless he 
received in writing a statement signed by the defendant, which substan- 
tially read as follows: 

“T hereby authorize you to rest on the evidence submitted by the 
Crown and not to submit any testimony or evidence on my behalf.” 


In the days when I was an active trial lawyer I would never turn 
down an offer of settlement for a plaintiff without obtaining the express 
written authorization of my client, and when I represented a defendant 
and wanted to admit liability, I had him consent thereto in writing. Of 
course, there are certain instances when a defendant-insured might refuse 
to consent to the admission of liability, and then you have a decision to 
make. However, you must bear in mind that if you do, you might suffer 
the consequence as a result. 

Tomorrow you are going to hear about a case decided by the New 
Jersey Supreme Court in January 1960, which may have serious reper- 
cussions. 

It involves the reversal of the New Jersey rule of non-liability for 
prenatal injuries and particularly overruled the case of Stemmer v. Kline, 
decided by the New Jersey Court of Errors and Appeals in 1942. 

The New Jersey Supreme Court, in the case of Smith v. Brennan, 
31 N. J. 353, 157 A. 2d 497, held that: 

“Stare decisis is a principle of adherence, for the sake of certainty 
and stability, to precedents once established, but it applies primarily 
to decisions unlike Stemmer vs. Kline, which invite reliance and on 
the basis of which men order their affairs, e.g., in the field of contract 
or property tights. The present cases arose out of an automobile 
collision. If the defendants’ conduct caused the collision they have 
no right to argue that they acted in reliance on a rule of law barring 
recovery from prenatal injuries * * *.”’ 


Let me show you how just this one case is going to affect the insurance 
industry and you as its attorneys. In New Jersey the statute of limitations 
does not run against an infant. Hence, in a negligence case, an infant may 
commence a suit for injuries up to and including the time he becomes 23 
years of age. In the case of an unborn child the fetus actually develops 
around the fourth or fifth month, so that we can expect claims arising 
from injuries which occurred as far back as 23 years and 4 months. 

As a matter of fact, my company received five alleged claims of injuries 
resulting to a fetus, going back many years, and I suppose there must be 
hundreds more involving other companies. 

Because there was either no claim of injury to the mother, or the 
mother’s claim was settled for a very small or nuisance amount, a com- 
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pany’s file may have been destroyed, the insured may have died, witnesses 
may not be available and police reports and hospital records are no longer 
to be found. 

Insurance companies destroy files and other records at the end of 
certain designated periods. 

It is all well and good for the court to say that it can legislate, as well 
as can the legislature, but unfortunately cases of this kind stir up too 
many ‘‘sleeping dogs’’ and require proper action by the legislature to cut 
off any retrospective claims. 

Let us assume that the insured has not died, but is alive, and cannot 
recall the facts concerning the alleged accident nor the now-claimed in- 
juries; and a substantial suit is commenced for alleged injury to the person 
during the fetus stage in excess of the limits of policy of insurance; and 
you do not settle the claim. 

Can you be charged with bad faith or negligence, if there is recovery 
substantially in excess of the policy limits because you destroyed your file 
or failed to settle? 

Another distressing picture involves parental immunity which the 
New Jersey Supreme Court recently upheld in Hastings v. Hastings by a 
4 to 3 vote. 

In that case there was a strong minority opinion to the effect that 
where the parent is covered by automobile liability insurance, a negligence 
action should be permitted against him, because it cannot in any realistic 
sense be said to endanger the family relationship or offend any policy based 
On its preservation. 

Discussing this decision in an editorial in its issue of August 11, 1960 
the New Jersey Law Journal asks a question: “Should a father who care- 
lessly and negligently injures his passenger child while driving his fully 
insured automobile continue to be immune from a legal action on the 
child’s behalf?’’ The editorial writer suggests that the important public 
policy questions inherent in the judicial approach to the subject are ripe 
for extensive legislative consideration. 

With a change in the complexion of our Supreme Court, it is readily 
conceivable that the present minority may well become part of the majority 
of the court, which could well change this and many other rules of the 
common law on which insurance companies have relied in issuing their 
policies. 

Picture a situation along the following lines: 

A parent is sued by his passenger child in a questionable liability case 
involving no other vehicle. The policy has a $10,000 limit, and the 
parent insists that the company settle for $10,000, although there is a 
question of both liability and the injuries because of many hidden factors 
concerning the child’s previous medical history. 

Should the insurance company be charged with bad faith or negligence 
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if it refuses to settle, if later there is recovery substantially in excess of 
policy limits in such a case? 

To get down to the practical handling of a claim, we start to obtain 
information from the insured, together with an expression of his view on 
liability, upon the initial accident report, the bottom part of which is 
as follows: 


“Were you at fault in any manner for the happening of this accident? 
( -) Yee ¢€ ) Noe 
You can collect your damages only if you were in no way at fault. 
Name and address of attorney. 

(Motor Club of America will pay attorney’ s : fees i in n accordance with 
the terms of the membership contract. ) 


Date of this report................. oe Signature........... 
Automobile Policyholder 


Woane OE Wan Se Faience ee 


We insist that this question be answered and signed either by the 
insured or his operator. In all statements obtained from the insured and 
his operator we insist that it contain a statement with regard to his belief 
as to fault. 

In the event a suit is started against him, and the ad damnum clause 
is in excess of policy limits; we immediately send a letter advising him 
thereof, and further inform him that he may retain counsel of his own 
choice. 

A copy of the letter we generally use in such cases is annexed hereto 
as ‘“Exhibit A.” 

Effective September 7, 1960 the New Jersey Supreme Court has 
adopted a new rule which reads, in part, as follows: 

“Where unliquidated money damages are claimed in any court, other 
than the county district court, the pleading shall demand damages 
generally without specifying the amount. Upon service of a written 
request by another party, the party filing the pleading shall within 
five days after service thereof furnish the requesting party with a 
written statement of the amount of damages claimed, which state- 
ment shall not be filed except on order of the court.” 


Originally, we felt that the defendant would be in the dark as to the 
amount demanded, but the rule now gives us the right to request written 
statement of the amount of damages upon demand. 

We have never asked nor requested an insured to contribute to any 
payment within policy limits. However, where a demand is made in 
excess of policy limits, we advise the insured thereof in writing and sug- 
gest that he discuss the matter with us, particularly with regard to settling 
the excess demand. If the demand in excess of policy limits is a reasonable 
one, and the case is one for settlement, we inform the insured of our desire 
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to settle within policy limits and request that he advise us concerning 
settlement of the excess claim. 

In cases involving disclaimers, our Company, without exception, makes 
every effort to control the litigation under a specific reservation of rights, 
wherein we agree to handle the matter without charge and determine the 
question of coverage, etc. at a later date, if it becomes necessary. As a 
result of this we are able, in many instances, to effect reasonable settlements. 
More important, we definitely preclude a situation where counsel of in- 
sured’s own choice might take over the litigation and enter into a collusive 
arrangement with plaintiff's counsel which might subsequently come back 
to haunt us. 

In the few cases where the insured has refused to permit the matter 
to be handled in this manner, we have filed suits for declaratory judgments. 
Incidentally, we have been successful in the majority of these suits. 

There was one case in particular involving a loss of eye as a result 
of a hunting incident, wherein the injured man was a nephew of the 
insured. The accident was not reported to us for a period of 15 months 
after it allegedly took place. Our coverage was $10,000, and the claimant 
at all times insisted upon a $9,500 settlement. 

Based on the late notice, we sent a disclaimer letter agreeing to handle 
the suit under a reservation of rights and non-waiver agreement, but the 
insured refused to go along with this. As a result, we refused to handle 
the suit and commenced a declaratory judgment action. 

At the trial of the declaratory judgment action, when it became ap- 
parent that the court might find in our favor, plaintiff’s counsel agreed 
to accept a settlement of $1,500 which was the highest amount that we 
would pay at that time. 

“Exhibit B’’ is the type of letter which we use where a case is being 
handled under a reservation of rights, where the demand is in excess of 
policy limits. 

“Exhibit C’’ is the form of letter we use where part of the complaint 
is for punitive damages which are not covered by the policy, and further, 
where the remaining counts of the complaint are in excess of policy limits. 

Very often a situation arises where plaintiff's attorney insists upon 
knowing the policy limits and refuses to discuss settlement unless he is 
informed thereof. The case of Jones v. Highway Insurance Underwriters, 
253 S. W. 2d 1018 (Texas 1953), holds that where the offer of claimant 
to settle within policy limits, or his willingness to do so does not clearly 
appear, Or appears to be conditional, the insurer cannot be said to have 
refused to settle within policy limits, such as where a demand is made of 
$9,000 if the policy is $10,000; or $19,000 if the policy is $20,000, etc. 

In a situation of this kind, we take the position that we are at all times 
willing to discuss settlement based upon injuries, provable damages, etc. 
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If it appears from the discussion that the question of the insurance fund 
involved becomes important, we agree to go into that phase at the proper 
time. 

After all, the primary discussion should be with regard to the size of 
the alleged claim, and not the fact that the amount of insurance may be 
$25,000 or $250,000. 

In situations of this kind we submit our file to independent counsel 
for an opinion, so as to be properly guided along a course of conduct 
designed to show good faith! 

The New Jersey Supreme Court, in an ably written opinion by Justice 
Francis in Radio Taxi Service, Inc. v. Lincoln Mutual Insurance Company, 


31 N. J. 299, 157 A. 2d 319 (Jan. 11, 1960), stated as follows: 


“The duty of an insurer to accept a proffered settlement which is 
within the available coverage has been expressed by courts throughout 
the country in two forms. One group espouses the rule that the 
carrier must act in good faith in considering offers to compromise. 
The other group has adopted the negligence test, that is, the carrier 
is liable for the excess judgment if it fails to settle when a reasonable 
man with unlimited exposure in the exercise of due care would have 
settled. Appleman, whose exhaustive work on insurance was pub- 
lished in 1942, says that the former was the old majority rule but 
that it is ‘tending to become the minority rule, being displaced by 
the rule of negligence’. 8 Appleman, Insurance Law and Practice 
(1942) 4712, pp. 76-77. On the other hand, a detailed annotation 
in the American Law Reports published in 1955 declares that the 
“great majority of the cases’ have proclaimed the good faith doctrine. 
Annotation, 40 A.L.R. 2d 168, 171, 178. The occasion for adop- 
tion of a definitive position has not arisen previously in New Jersey. 
Cf. McDonald v. Royal Indemnity Ins. Co., 109 N.J.L. 308, 162A. 
620 (E. & A. 1932). 

“These two tests of liability which have evolved from the cases are 
necessarily general, and at times the line of demarcation between 
them, as well as that between failure to exercise due care in investiga- 
tion and breach of the duty to settle, is difficult to discern. For ex- 
ample, a failure to exercise due care in the investigation of a claim 
might well make it impossible to fashion a good faith evaluation of 
a case for settlement purposes. See Keeton, ‘Liability Insurance and 
Responsibility for Settlement,’ 67 Harv. L. Rev. 1136, 1140-1141 
(1954). 

RR 

“But since our reports contain no definitive ruling on the basic issue 
involved, it seems advisable to announce the principle which gives 
fair and just recognition to the interests of both parties to the insur- 
ance contract. For that purpose, we hold that the obligation assumed 
by the insurer with respect to settlement is to exercise good faith in 
dealing with offers of compromise, having both its own and the 
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insured’s interests in mind. And it may be said also that a reasonably 
diligent effort must be made to ascertain the facts upon which a 
good faith judgment as to settlement can be formulated. * * * * 

“To be a good faith decision, it must be an honest and intelligent 
one in the light of the company’s expertise in the field. Where reason- 
able and probable cause appears for rejecting a settlement offer and 
for defending the damage action, the good faith of the insurer will 
be vindicated. * * * * * 

“Concededly, the administration of the good faith test is not easy 
for either party to the insurance contract. * * * * 

“Liability to pay the excess of a verdict over the amount of the policy 
coverage does not depend upon the mere happening of the unex- 
pected event. The law does not expect an insurer to be gifted with 
powers of divination or of accurate prophecy. * * * * 

“The ultimate question is not whether a verdict in excess of the 
policy limits should have been anticipated but whether the insurer 
lacked good faith in deciding not to meet the settlement demand. 
Mere failure to settle within the policy limit when there was an 
opportunity to do so before or during trial is not evidence of bad 
fii. ** * >= 

“Anyone familiar with the evaluation of accident cases for settle- 
ment purposes, when acting either for the plaintiff or the defendant, 
is aware of the difficulties that beset the task. Those gifted with 
expertise in the field of judging issues of liability and extent of injury 
actually suffered by a plaintiff, would probably be the first to admit 
that an informed judgment arrived at in good faith after reasonably 
diligent investigation represents the limit that should be demanded 
of human capacity.” 


From time to time we see many articles appearing in insurance peri- 
odicals referring to the changes in the law. With each passing day we see 
new interpretations and philosophy being created by the judiciary. Mr. 
Harkavy ably covers this situation in ‘“The Challenge of Judicial Legis- 
lation’’ which we will hear tomorrow. We are witnessing changes, such 
as a judge charging a jury that in its deliberation on the amount to be 
awarded, consideration should be given to the fact that the dollar has 
become depreciated because of the inflationary spiral. Yet, no such con- 
sideration is being given to the all-important fact that this “‘third-class 
citizen,’ the insurance company, received this same depreciated dollar as 
payment of premium for the policy of insurance. 

Thus you can see that our courts are creating new causes of action 
and changing basic rules as to liability, as in the case of attractive nuisance 
and other situations. In fact, it can truly be said that the courts of many 
of our States are charting their decisions in the direction of liability with- 
out fault. 
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This attitude of the courts is reflected in the conduct of some plain- 
tiffs’ lawyers. 

The other day I was shown a letter written by an attorney to our 
company after he had been dealing with us for some time, a copy of which 
letter he sent to our insured. Our reply to this attorney is substantially 
set forth in “Exhibit D.”” Obviously he was trying to pressure our insured 
into demanding that we settle this claim without legal justification. 

Other situations are presented by insureds writing letters demanding 
thai we settle the matter within policy limits, even though the case does 
not appear to be one of liability, or substantial settlement. We handle a 
situation of this kind along the lines of “Exhibit E.” 

The case of Moore v. Columbia Casualty Company, 174 F. Supp. 566, 
(S. D. Ill. 1959), 10 Fire and Casualty Cases 90, No. 302884, is an 
example of excellent handling on the part of an insurance company. In 
order that you may have the full correspondence between the insured and 
the company I am setting it forth as “Exhibit K.” 

As “Exhibits F, G, H, I and J’’ I attach the type of statements which 
we have taken from insureds with regard to excess demands and their 
desires with regard thereto. 

As you can readily see, the problem of excess claims is becoming more 
and more acute as new decisions are being handed down by our courts. 
With each decision against the companies, plaintiffs’ attorneys and insureds 
are becoming more bold in their demands. 

We must not panic nor become discouraged, because if we do we will 
be doing ourselves more harm than good. With our experience and back- 
ground we certainly should know when we are not acting in good faith, 
or when we might be charged with negligence. 

In conclusion, I would like to quote from Fred Cunningham's, Liabil- 
ity in Excess of Policy Limits reported in the August 1957 issue of the 
Insurance Law Journal. 

“We could go on ad infinitum. In essence, as in all tort cases, each 
case has to be considered on its own particular facts, circumstances, 
color and drama. The precedents pro and con are merely roadsigns 
along the way and guideposts for our conclusions. The statement 
out of the facts of each case the law arises’ is apropos here. 

“T will conclude by quoting an applicable aphorism from that great 
master, Justice Cardozo, at whose altar I am sure we, as lawyers, in- 
cessantly worship. Speaking of the evolution of the common law, 
he said: ‘One line is run here, another there. We have a filigree of 
threads and cross threads, radiating from the center, and dividing 
one another into sections and cross sections. We shall be caught in 
the tentacles of the web, unless some superintending mind imparts 
the secret of the structure, lifting us to a height where the unity of 
the circle will be visible as it lies below. ‘The perplexity of the Judge 
become the scholar’s opportunity’.”’ 
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EXHIBIT ‘‘A” 
(Usual letter to insured where ad damnum clause is in excess of policy limits) 


ie, Bieta Dine XYZ INSURANCE COMPANY 


25 Main Street 
New Town, New Jersey 

RE: Doe vs. Roe—File #X-12345 
Dear Sir: 

This will acknowledge receipt of Summons and Complaint in suit against you in 
the above entitled matter. 

For the purpose of entering a defense in your behalf, we have referred the same to our 
attorneys, Smith and Brown, 449 Central Avenue, Newark 7, New Jersey. 

As the amount demanded in said suit is greatly in excess of the limits of your policy 
of insurance, you may desire to engage personal counsel to protect you against verdicts 
in excess of said policy limits. 

Do not appear in court until you are notified to do so either by our attorney or our 
claim representative. 

According to the court system, this case will not be reached for trial for several 
months and will be placed on the ready and contested list. It will not be necessary for 
you to appear in court on the date specified on the summons. The trial date will be set by 
the court, and we will be notified of this date by the Clerk of the Court. You will be 
notified of this date by said attorney, at which time you will appear in court. 

If you desire to discuss this matter personally with our attorney, please communicate 
with him on receipt hereof. In communicating with this office, please refer to above file 
number. Very truly yours, 

JOSEPH BLACK 
Suit Department 
EXHIBIT “B” 


(Letter to insured where case is handled under reservation and ad damnum 
in excess of policy limits) 
XYZ INSURANCE COMPANY 
Dear Sir: 

Under date of February 27, 1959 we advised you that all claims resulting from acci- 
dent which occurred on March 29, 1958 were being handled under a reservation of rights 
because of your failure to report said accident, as provided by policy of insurance. 

We have referred this case to our attorneys, Smith and Brown, 449 Central Avenue, 
Newark, New Jersey, for the purpose of entering an appearance on your behalf. 

As the amount demanded in said suit is greatly in excess of the limits of your policy 
of insurance, you may desire to engage personal counsel to protect you against verdicts 
in excess of said policy limits. 

Do not appear in court until you are notified to do so either by our attorney or this 
Company. 

For the purpose of preserving the rights of all concerned, and without waiving, 
prejudicing or invalidating our position in any way, or the benefits of said policy, we 
are willing to further investigate the facts and circumstances in connection with the 
alleged accident, and to defend any suit which may be commenced against you emanating 
therefrom, at our own cost and expense, without, however, being liable to you in any 
manner whatsoever in connection with said investigation and defense except, of course, 
for wilful neglect. 

It is understood and agreed that you at all times have control of any litigation which 
may ensue, and may employ private counsel in association with counsel of this Compan 
to assist in the defense of any suits commenced against you, and that you may make such 
settlement or other disposition in the matter with claimants as you desire, without, how- 
ever, in any manner binding the Company. 

Very truly yours, 
JOSEPH BLACK 
Suit Department 
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EXHIBIT “C” 


(Letter to insured where ad damnum clause is in excess of policy limits and 
there is punitive damage count.) 


XYZ INSURANCE COMPANY 
Dear Sir: 

This will acknowledge receipt of summons and complaint in suit against you in the 
above entitled matter. 

For the purpose of entering a defense in your behalf, we have referred the same to our 
attorneys, Smith and Brown, 449 Central Avenue, Newark, New Jersey. 

Please note that an additional Count in the Complaint charges you with driving in a 
wilful or wanton manner and as a result demands judgment for punitive and exemplary 
damages in the sum of $20,000.00. 

Since your policy of insurance does not provide coverage for punitive or exemplary 
damages so claimed, and further, as the amount demanded in the other Counts of the 
suit is greatly in excess of the limits of your policy of insurance, you may desire to 
engage personal counsel to protect you against verdict in excess of the policy limits and 
against the claim for punitive and exemplary damages. We, of course, shall defend you 
in accordance with your policy of insurance as to the negligence phase of the matter, 
for which we do protect you. 

According to the court system, your case will be placed on the “ready and contested 
list’’ for trial. The trial date will be set by the court, and our attorney will be notified. 
Our attorney will notify you of the day, at which time you will appear in court. 

If you desire to discuss this matter personally with our attorney, please communicate 
with him on receipt hereof. In communicating with this office please advise us above 
file number. 

Very truly yours, 
JOSEPH BLACK 
Suit Department 


EXHIBIT “D” 


(Letter to Attorney) 


Edward R. Poe, Esq. 
9 Main Street 
New Town, New Jersey 


Dear Sir: 

This will acknowledge receipt of your letter, copy of which was sent to our insured, 
stating that you would be willing to settle this matter within our policy limits. 

You do not state how much below the policy limits you would be willing to go, 
notwithstanding the fact that your demand has never exceeded $7,500.00 which is below 
the limits, and this figure was not accepted because we felt it was excessive, in view of 
the facts and circumstances with regard to the accident. 

Our insured informs us that your client ran across an important highway, at a place 
not an intersection or crossing for pedestrians, in a heavy rain, with his vision obscured 
by an open umbrella, and came in contact with the rear of our insured’s automobile. 

Our investigation confirms this. This is not the type case for a substantial settlement, 
however as a matter of practicability, and without prejudice to our rights and that of 
our insured, and entirely in an effort to adjust a questionable liability case in an amicable 
manner, and in order to avoid expensive litigation on the part of all concerned, we shall 
be willing to discuss some adjustment of the matter. 

Sending a copy of your letter to our insured could serve no other purpose than to either 
mislead him or unduly excite him. Up to this point you have corresponded with our 
Company. 

We have discussed this situation with counsel, who suggests that we quote Canon 
#9 of the Canons of Professional Ethics which reads, in part, as follows: 
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“9. Negotiations With Opposite Party 


*** Tt is incumbent upon the lawyer most particularly to avoid everything 
that may tend to mislead a party not represented by counsel, and he should not 
undertake to advise him as to the law.” 


We suggest that in the future you refrain from communicating with Mr. or Mrs. 
Jones unless there is some legitimate reason for doing so. 


Very truly yours, 
JOSEPH WHITE 
Suit Department 


EXHIBIT “EE” 


(Letter to insured where he demands settlement within policy limits) 
XYZ INSURANCE COMPANY 
Dear Sir: 

This will acknowledge receipt of your recent letter in which you insist that we settle 
the claim of Mary Brown up to $10,000.00 limit of your policy of insurance with our 
Company, and informing us that you intend to hold us responsible for any recovery in 
excess of your policy limit. 

When you reported this accident you informed us that you were in no way respon- 
sible for Mrs. Brown’s injuries, as she ran across the street at a place not an intersection 
or crossing for pedestrians, and against traffic light, which was in your favor. You also 
signed a statement to that effect, in which your wife joined, reiterating that you were 
not at fault for the happening of the accident. 

Our investigation confirms this information, and at the examination before trial 
Mrs. Brown practically admitted that she never saw your automobile before she was 
struck, and that she did not know the color of the traffic light or any other pertinent 
facts, which a reasonable person should have known. 

Mrs. Brown received very substantial injuries, and her attorney, at all times has de- 
manded a sum greatly in excess of your policy of insurance, and you have refused to offer 
any amount in excess of our policy. 

Our attorney informs us that this is a case where the liability is greatly in your favor 
and against Mrs. Brown, and that he would recommend only a moderate amount in 
settlement to include hospital and medical expenses and a few hundred dollars above 
that amount. 

In view of the above we decline to pay the full amount of policy of insurance, but 
in order to avoid expensive litigation on the part of all concerned, we shall be more than 
willing to discuss some adjustment of the matter with attorney for plaintiff. 

If your personal counsel has information which will be of assistance to us in the 
matter we shall be pleased to receive the same, as well as any further information from you. 


Very truly yours, 
JOSEPH BLACK 
Suit Department 


EXHIBIT ‘PF’ 


(Insured’s Statement of No Liability) 
August 1, 1960 


I, Richard Roe, realize that I am being sued for $75,000.00 in the suit of Mary 
Brown and $50,000.00 in the suit of Ruth Jones; and $100,000.00 in the suit of the 
Estate of Paul Black, who were riding in my automobile on our way to work. 

I do not feel that I was at fault for this accident, even though there was no other 
automobile involved. I drove the automobile carefully, and the only possible reason for 
the accident was the sudden appearance before me of a patch of ice, although the road 
for miles was clear of anything. 

I did everything within my power to avoid striking the tree. 
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I do not wish to contzibute any money toward settlement of these suits, and if 
necessary I want them tried. 

I carry a policy of $10,000.00 for one person, $20,000.00 for one accident and 
$5,000.00 for property damage with the Blank Insurance Company. 


Have you read the statement? YES 
Is it true? YES 

Signed: RICHARD ROE 
Witness: 


EDWARD POE 


EXHIBIT “G” 


(Statément of son and insured—no liability) 
August 1, 1960 

I, Richard Roe, of 25 Main Street, New Town, New Jersey, am fully aware of the 
fact that the plaintiff, John Doe, is looking for $75,000.00 in settlement of his injuries. 

My policy of insurance is for $25,000.00, and I do not wish to make any contribu- 
tion toward settlement above my policy limits concerning the accident in which my son 
was involved with John Doe on July 25, 1959. 

From the facts told me by my son, Frank, that he was not at fault for the accident, 
and from my examination of the insurance company file, I feel that Mr. Doe drove his 
automobile carelessly and was at fault for the accident. 

Have you read the above statement? YES 
Is it true? YES 
Signed: RICHARD ROE 
Witness: 
EDWARD POE 
August 1, 1960 

I, Frank Roe, am also aware of the facts in the statement signed by my father, and 
I feel the same as he does that I was not at fault in any way for the accident, but that 
it was completely the fault of Mr. John Doe. 

Have you read the above statement? YES 
Is it true? YES 
Signed: FRANK ROE 
Witness: 
EDWARD PCE 


EXHIBIT ‘H” 


(Insured refuses to contribute on any excess claim) 
August 1, 1960 

On May 15, 1959 I was involved in an accident with John Doe at Asbury Park, 
New Jersey. 

I understand that I am being sued for $150,000.00 and that the demand in settlement 
is greatly in excess of my policy of $10,000.00. 

I do not wish to contribute any money in excess of my policy limits toward the 
settlement of this case, nor do I feel that my insurance company should make any settle- 
ment of the matter. 

I do not feel at fault for the accident, and I told the police at the scene that it was 
not my fault, and that it was all the fault of Mr. John Doe. 

Have you read the above statement? YES 
Is it true? YES 
Signed: RICHARD ROE 


Witness: 
EDWARD POE 
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EXHIBIT “T”’ 


(Liability case—insured does not feel at fault, etc.) 


My name is Mabel Roe, and I reside at 25 Main Street, New Town, New Jersey, 
with my husband, Richard Roe. This statement supplements previous statement given 
by me. 

On August 1, 1958 Mrs. Martha Doe and her husband, John Doe, visited our home 
in the early afternoon, and intended to stay for dinner. This was the first time that 
Mrs. Doe had been to our home, and she was anxious for me to show her around, which 
I did. There are two bedrooms upstairs, and two bedrooms, a living room, kitchen, din- 
ing room and bathroom on the first floor. 

Our cellar is completely finished, and we have a bar and television set with several 
comfortable chairs. Mrs. Doe and I went to the cellar, sat in the two comfortable chairs 
and watched the television for a short time. She remarked on the way down to the cellar, 
and the way up the stairs, how beautifully my house was kept. 

As you leave the door to the cellar, you walk about three feet, where you come to 
the door to the patio outside of my house. 

When we left the cellar, we walked through the first door, which incidentally has an 
accordian-folded door, and then continued on to the outside door to the patio, where 
we sat down for awhile, talked and had a few drinks. 

About 3:00 P.M. Mrs. Doe told me she wanted to go to the bathroom, and she 
walked into the house. I heard a scream, ran into the house, and found that she had 
fallen down the cellar stairs. 

The day was bright, and the house was well-lighted, and I can see no reason for her 
falling down the stairs, particularly as she had come out of the door just a short time 
before. 

We do not feel at fault in any way for Mrs. Doe’s injuries, and see no reason for 
either our company or my husband and I paying any money to her. 

Have you read the above statement? YES 
Is it true? YES 

Signed: MABEL ROE 
Witness: 


EDWARD POE 


EXHIBIT “J” 


(Authorization by insured to Company) 
August 1, 1960 


I am John Jones, and I reside at 6 Main Street, New Town, New Jersey. On 
December 1, 1958 I was involved in an accident near Scranton, Pennsylvania. As a 
result of this accident I was injured, and I am presently represented by vine Smith. 
an attorney of Scranton, Pennsylvania. 

I do not believe that I was at fault for this accident, and my attorney is suing Frank 
White and Alice White, the owner and operator of the other automobile involved in the 
accident. I received a traffic summons for crossing a double white line, and I pleaded 
guilty to it because it was more convenient and less costly to do this than by hiring a 
lawyer to fight it. 

I have been informed that this may be an admission of liability on my part, but I 
still feel that the owner and operator of the other automobile could have avoided 
striking me. 

I want to collect for my injuries and damage to my automobile. I do not want any 
of the claims for the passengers in the other automobile and my automobile, which are 
now in suit, settled,- particularly if it will in any way hurt my chance of recovering 
damages. 

I realize that if everybody recovers against me the amount may be greatly in excess 
of my policy, but I doubt whether any of them could find anything worthwhile to attach. 
I am employed by the U. S. Government as a letter-carrier, and I understand that they 
cannot go after my wages. 
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The defense of all suits against me can be handled by my attorney, Mr. Smith, of 
Scranton, if my insurance company wants to turn over these cases to him, and provided 
he agrees to handle them. 

I want it understood that the insurance company must pay all fees of my attorney 
for the defense of the suits commenced against. me in Pennsylvania. 

(The following is in the insured’s own handwriting and signed by him.) 
I, John Jones, have read and agreed to the above. 
Signed: JOHN JONES 
Witness: 
EDWARD POE 


EXHIBIT “K” 


(Moore v. Columbia Casualty Company, 174 F. Supp. 566 (S. D. Ill. 1959), 
10 Fire and Casualty Cases 90, No. 302884) 


Hilda Ruyle obtained a judgment against the insured in excess of policy limits. She 
charged in her action that while she was doing laundry in the basement of insured’s home, 
he assisted her in moving a heavy chair, which he suddenly dropped, resulting in a 
serious back injury to her. The insured sent the complaint in suit to the insurance com- 
pany, and advised that this was the first notice he had of any such alleged accident, and 
that, in fact, no such accident occured. 

Even though he maintained that no such accident occurred, he, on two occasions, 
requested the insurance company to settle within policy limits, which they refused to do. 


On May 14, 1955 he wrote the company as follows: 


“I wish to advise the Columbia Casualty Company of New York by this letter 
that it is my desire that they negotiate a settlement of this case with the said 
Hilda M. Ruyle, since I am of the opinion that it could be settled for an 
amount well under the $10,000.00 limit of the policy. 

“If your company elects to try the case rather than make a settlement, please 
be advised that I will accept no responsibility for any judgment rendered 
against me in this case above the limits of the policy, and will hold the Colum- 
bia Casualty Company of New York, liable for any excess amount. 

“If the case goes to trial, I will of course cooperate in every way in the defense 
of the claim.” 


On May 17, 1955 the company wrote him as follows: 


“You state it is your opinion that this case could be settled ‘for an amount 
well under the $10,000.00 limits of the policy’. We have had no indication 
from the Plaintiff or her Counsel that they would be willing to compromise the 
litigation for any figure. There has been no settlement demand and Plaintiff's 
Counsel have made no overtures whatsoever to demonstrate that they might be 
willing to negotiate. If you have information which you have not disclosed, 
and which has caused you to conclude that the case can be settled within the 
policy limits, or that it should be settled, it is your duty to advise us without 
delay. Our Counsel reports that you have consistently taken the position that 
the Plaintiff is not telling the truth, and that the allegations in her complaint, 
with respect to the manner in which she claims to have been injured, are fabri- 
cations. This same position has been maintained in your conversation with 
me, and with other representatives of our Company. Under the ciicumstances, 
it seems quite inconsistent that you would ‘advise the Columbia Casualty 
Company of New York ... . that it is my desire that they negotiate a 
settlement of this case.’ 

“You are hereby notified that the Columbia Casualty Company has worked 
diligently in the investigation of this case, and that to date, that investigation 
has not disclosed anything to indicate that you were guilty of a negligent act of 
Omission or commission which proximately caused the Plaintiff's injuries. We 
must, therefore conclude that there is absolutely no basis for your position as 
outlined in your letter of May 14, 1955.” 
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On May 25, 1955 Moore replied to the company as follows: 
“In reply to your letter of May 17, 1955, I wish to advise that I have not, 
withheld information at any time from the Company or its representatives in 
regard to this claim. I know that the suit is groundless, and in my opinion the 
plaintiff is not entitled to recover in this case. The very weakness of the 
plaintiff’s claim should indicate to any practicing attorney, that the case should 
be settled. 
“Your letter further asks for a reason why I desire the Company to nego- 
tiate a settlement of this case. I have been in the insurance business in Alton 
for over thirty-six years, and litigation against me personally definitely affects 
my Insurance Agency and volume of business. This suit also appears on every 
Abstract for real estate in which I have an interest and affects the title until 
the case is settled. 
“For the above reasons, we respectfully urge that an effort be made to negotiate 
a settlement.” 


Following the judgment against him Moore, personally, and through his personal 
counsel, continued to assert that the Ruyle claim was pure fabrication, and based upon 
perjury. 

After a post trial motion Moore’s personal counsel informed the Company that the 
$35,000 judgment could be settled for $20,000, of which Moore would pay $10,000 
if the Company would pay its policy limits, which it did. 

The District Court found that the Company had fully and completely performed 
each and every condition and obligation required under the policy, that it did not act 
unreasonably or arbitrarily toward its insured, and that neither the Company nor its 
agents or employees were guilty of bad faith, fraud, or negligence. 


————__—_—— 


du Memoriam 


We have received word of the deaths of the following members 


in recent months: 
L. M. Bickett of San Antonio, Texas 
Roy C. Dempsey of Oshkosh, Wisconsin 
Fred B. Greear of Norton, Virginia 
Howard E. Kopf of Davenport, Iowa 
Kenneth A. Nulph of Des Moines, Iowa 
Ben H. Powell of Austin, Texas 


Raymond A. Tolbert of Oklahoma City, Oklahoma 


We express our sympathies to their associates and families. 





The Challenge of Judicial Legislation 


By ABRAHAM I. HARKAVY * 


Wie I WAS INVITED to submit a paper and par- 
ticipate in this panel discussion on the subject ‘‘Judicial Legislation,” I 
had but the general knowledge of the subject that goes with some thirty 
years of active trial practice mainly in the negligence field, with little ex- 
perience in the field of constitutional law. 

Hence, I approached my task with an open mind and a desire to 
research every facet of the subject, both pro and con, text and case. 

The more I read, the more I delved into the authorities, the firmer 
my convictions molded into an intense feeling that the power to legislate 
should remain where it constitutionally belongs—with legislators, not 
judges! That for a more orderly and more universally beneficial adminis- 
tration of justice, judicial legislation is not an answer but a problem! I 
truly hope you too will see the logic of my views. 

Before I go any further,-let us consider just what is embraced by the 
phrase ‘‘Judicial Legislation’’"—this “‘Judge-made Law.” 

Cooley, Const. Lim. 4th ed. 70, describes it as ““A phrase used to 
indicate judicial decisions which construe away the meaning of 
Statutes, or find meanings in them the Legislature never intended. 
It is sometimes used as meaning, simply, the law established by 
Judicial precedent.” 


So also, a judge-made rule based on what was once felt to be sound 
principles of law and public policy, which by passage of years has become 
firmly entrenched in our everyday application of law is as much the law 
of the land as statutes and laws enacted by legislatures. 

Hence, any change thereof should be made by the enactments of this 
law-making body and not by opinions of the judiciary. 

The proponents of ‘‘Judicial Legislation” contend that judicial law- 
making is essential if the law is to move with events and not become 
static or sterile. In attaining that admittedly desirable end, they assert 
that the legislature is inadequate for the total task; that when problems 
appropriate for legislative solution are noted by the courts in their opin- 
ions, they do not receive legislative attention; that legislators are too busy 
with other matters to lend themselves toward seeking out problems re- 


* Member of Harkavy & Lieb, Newark New Jersey. Speech delivered as part of panel 
discussion on ‘‘Judicial Legislation’’ at the Twentieth Annual Convention in Philadelphia, 
on August 26, 1960. 
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quiring rectification; that when legislators do exercise their prerogatives, 
they generally leave gaps which the courts must fill or ambiguities that 
the courts must resolve; that litigants want justice now and for them- 
selves and that legislators alone cannot satisfy that seemingly reasonable 
demand; that if a just solution of existing controversies is to be found, 
the Judiciary must be available for the job! 

These views were given support by no less an authority than the 
Honorable Joseph Weintraub, New Jersey’s present Chief Justice, in a 
talk before the Iota Theta Fraternity on September 30, 1958 (see 81 
N. J. L. J. 545) in which he said: 

““We may as well concede that the Judiciary makes laws and changes 
Judge-made laws * * * on the basis that the Constitutional framers 
could not have intended what would otherwise be a sterile and 


futile system of law. 
“The power must reside in the Judiciary because the process of the 


Legislature is inadequate for the total task.”’ 


To agree with these views, it seems to me that one must take the 
position that: 

(a) All legislators must be stigmatized with the charge of failing 
to do their sworn duty; and 

(b) All judges are borne in a sphere of superior knowledge and 
superior ability, endowed with an ability to cope with current 
problems and economic changes not possessed by other mortals, 
such as legislators; and 

(c) The power to legislate lies with the Judiciary despite the fact 
that our forebears, through our Federal and State Constitu- 
tions, did not see fit to bestow this power upon the courts; and 

(d) The courts have the right to adopt retroactive legislation 
through decisions broadening the scope of legislation far beyond 
that boundary given to laws enacted by legislators under our 
Federal and State Constitutions. 


The fallacies of these viewpoints seem quite self-evident! 

My study of the subject leads me to a far different conclusion. I 
submit that the courts do not have the constitutional right or power to 
legislate and that their attempts to do so have proven abortive rather than 
generally beneficial to the over-all administration of justice. 

Lest I be misunderstood—I do not oppose the propriety or the de- 
sirability of the liberal developments reached in recent decisions—changes 
in public policy and new legislative moves designed to keep abreast of 
modern concepts are essential. 

I do vigorously oppose, however, the means by which the end was 
reached, because they came about through judicial legislation which acted 
retrospectively as well as prospectively. 
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And, before I go any further, may I say that my difference of opinion 
with New Jersey’s Chief Justice and its present Supreme Court on judicial 
legislation, should not in any wise be construed to reflect anything but 
my highest respect and regard for them. 

Justice Schettino, who is presently in this audience and who made 
such a fine address this morning on the subject of ‘“The Court Adminis- 
trator and the Result of this System as Used in New Jersey,’’ and his 
colleagues are able jurists who have lent themselves to their arduous tasks 
with a vigor never seen before in our courts! 

When Chief Justice Weintraub took over the helm as the head of the 
Administration of Justice in New Jersey and as head of our highest court, 
he followed in the footsteps of another great jurist, the late Arthur T. 
Vanderbilt, and is most ably filling these giant footsteps. Those of us 
who practice daily in the courts of New Jersey have grown to know and 
highly respect his judgment, his wisdom and his humaneness. 

However, be that as it may, it is my firm conviction that courts should 
construe the law as made by the legislature—nothing more, nothing less. 
They should not trespass into the legislative domain. 


Conditions may change—circumstances concerning public policy may 
change, but people rely on public policy rulings as much as they rely upon 
statutes; and ‘“‘stare decisis’ must be given full recognition on par with 
legislative enactments, otherwise the Law cannot be stable. 


As Chief Justice Marshall stated so succinctly in Osborn v. Bank of 
United States, 9 Wheat. 738, 866, 6 L. Ed. 204, 234 (1824): 


‘Judicial power is never exercised for the purpose of giving effect to 
the will of the judge; always for the purpose of giving effect to the 
will of the legislature; or in other words, to the will of the law... .” 
“Judicial power, as contradistinguished from the power of the laws, 
has no existence. Courts are the mere instruments of the law, and 
can will nothing.” 


And a few years later, the same great jurist said, in the case of Rayman 
et al. v. Southard, 10 Wheat. 1, at 223, 6 L. Ed. 253 (1826): 

“The difference between the departments undoubtedly is, that the 
legislature makes, the executive executes and the judiciary construes 
the law; but the maker of the law may commit something to the 
discretion of the other departments and the precise boundary of this 
power is a subject of delicate and difficult inquiry, into which a 
court will not enter unnecessarily.”’ 


In 1950, the New Jersey Supreme Court created a tremendous stir 
in legal circles when it handed down its opinion in Winberry v. Salisbury, 
5 N. J. 240, which is widely construed as judicial legislation. Indeed, in 
a vigorous dissenting opinion, Justice Case said: 
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“The several branches of government, absolutely and relatively, 
vary from decade to decade and generation to generation in the 
degree of virility and wisdom with which they serve their periods. 
We have weak courts and strong courts; weak legislatures and strong 
legislatures; weak governors and strong governors; but it would be 
disastrous to build or develop a constitution upon the assumption 
that the characteristics manifested at a given time in one or another 
of these governmental parts will continue without variation. Judges 
are men, with very much the same virtues and faults as other men; 
and, taking men by and large, particularly men in public office, it has | 
rarely been found wise, in the long run, to vest them with power 
upon which there is no check. Our American conception of constitu- 
tional government is one of checks and balances. If the governor 
exceeds his limitations, if the legislature goes beyond its powers, the 
courts are available to enforce the constitutional restraints. But, if 
our Supreme Court exceeds its powers, who shall impose the check? 
Therein lies the danger when the court undertakes, not to construe 


the law, but to make it.”’ 





This same view was echoed to some extent by none other than Chief 
Justice Weintraub, in the same speech to which I referred. There, after 
commenting that the legislature alone cannot handle the job, he had this 
to say: 


‘There of course are restraints upon this judicial role. Foremost, it 
is the duty of the judiciary to respect the paramount authority of the 
legislature when the legislature does act. 

“The ultimate arbiter of public policy (apart from constitutional 
limitations) must be the popular branch of government. 

“A court should make law only in response to a case before it. The 
legislature alone is authorized to notice and deal with problems on 
its OWn initiative. 

“Consideration should be given to the extent of reasonable reliance 
by the public upon prior decisions because the unfairness to those 
who relied may outweigh the benefit of the change, especially if 
there is also present an over-riding social need for stability. “Thus 
a court should be loathe to reconsider, for example, the basic law 
of real property. On the other hand, the element of reliance in the 
field of tort is small (failure to insure is just about it) and hence 
in that area there is more leeway for conciliation with common 
sense. So also, the retroactive impact of judicial action suggests a 
slow, evolutionary accommodation. Dramatic thrusts into new areas 
must be left for the legislature.’ 


But the restraints referred to in this quotation, are not apparent in 
many of the recent decisions of New Jersey and other Eastern states. I 
refer particularly to New Jersey because presently we have a most liberal 
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minded Supreme Court, which, when the Court conceived that justice 
was not being done by the law as it had been decided previously, was 
quick to adopt a new approach in many avenues—judicial legislation at 
its height! 

For example: 


‘ss 


In 1958, it overthrew the ancient and well-established doctrine 
of charitable immunity in the case of Collopy v. Newark Eye & 
Ear Infirmary, 27 N. J. 20. This decision followed many opin- 
ions in the four or five years preceding it in which our New 
Jersey Appellate Courts repeatedly suggested that sound con- 
cepts of right and morality required rejection of the immunity 
but that the corrective measure was legislative not judicial. In 
1955, a bill was introduced in the Assembly of New Jersey limit- 
ing the exemption of hospitals and similar charitable institutions 
from liability for damages occasioned by negligence which passed 
the Assembly but died in the Senate Committee to which it was 
referred. It was at this posture of the situation that the Court 
adopted the opinion in 1958 referred to herein. 

In 1959, in the case of Faber v. Crestwick, 31 N. J. 234, the 
Court reversed the common law rule that a person not a party 
to a written lease could not recover for damages resulting from 
a breach of the covenant. 

In that case, the Court held that in an action for injuries sus- 
tained by the tenant’s wife when she fell through a plastic board 
covering a portion of a stair well, during her initial use of the 
attic, the jury question was presented as to whether the landlord 
had been negligent in failing to warn of the dangerous condition 
presented by this situation even though the tenant’s wife was 
not a party to the written lease under which tenant and his fam- 
ily occupied the premises. 

In 1960, the case of Smith v. Brennan, 31 N. J. 353, held that 
an infant plaintiff was entitled to recover for a pre-natal injury 
caused through the negligence of another. 

In explaining away the wealth of precedent to the contrary, the 
Court held that “‘stare decisis’ is a principle of adherence for the 
sake of certainty and stability to precedence once established; 
that the defendants’ conduct caused the accident and, therefore, 
they had no right to argue that they acted in reliance upon this 
rule of law barring recovery for pre-natal injuries. 


The Court went on to say: 


“If judges of later years who examine the problem anew with the 
aid of recent judicial opinions, advance medical knowledge and 
the views of many eminent legal scholars reach a contrary con- 
clusion they must be ready to discharge their own judicial re- 
sponsibilities in conformance with modern concepts and needs.” 
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4. Again, in 1960, the Court made a similar move, in jolting aside 
the law concerning written warranties of an automobile manu- 
facturer issued at the time of the purchase of a new car by the 
plaintiffs. The Court held that the terms of the written war- 
ranty to the contrary notwithstanding, public policy at this 
time required the holding that an automobile manufacturer 
could not relieve itself from liability so as to impose on the 
ordinary buyer who, in effect, has no real freedom of choice, the 
grave danger of injury to himself and others that attends the sale 
of such a dangerous instrumentality as a defectively made auto- 
mobile; thus, it upheld a verdict in favor of the plaintiffs re- 
sulting from injuries to the buyer’s wife caused by an accident 
due to a parts defect in the car. (Henningsen v. Bloomfield 
Motors, Inc. and Chrysler Corp. decided May 9, 1960, 32 N. J. 
358). 

5. And, just a few weeks ago, on July 18, 1960, the Court in the 
case of Hastings v. Hastings by a 4 to 3 vote, reaffirmed the rule 


that an unemancipated child could not sue its parent, where only 
simple negligence in a purely family relationship was involved. 


But the case becomes of importance in this discussion because of 
the fact that the dissenting three justices (and, by the way, Justice 
Schettino was one of these three), left no doubt as to their feel- 
ings that this centuries-old rule of law should be set aside. The 
opinion indicates that the dissenters take the view that the modern 
day realities require the former immunity in these cases be over- 
ruled; that the rule came into existence in America in cases in 
which there was no insurance coverage and that such coverage 
obviates the policy of preservation of family on which these 
cases were based. 


Although my son (now also one of my law partners) says I sound 
more like an arch conservative than the liberal I profess to be, I cannot 
subscribe to this line of judicial thought and action! Indeed, as I have 
indicated herein, [ am vigorously opposed to it! 

I reiterate—I am not opposed to the nature of the holdings cited 
above. I feel that most of the results are correct and in keeping with 
modern concepts and circumstances, but I am opposed to the manner in 
which they came into being; for these judicial pronouncements of the 
Court are more in keeping with the “dramatic thrusts’’ which Chief Jus- 
tice Weintraub said, ‘“‘must be left for the Legislature.”’ 

Some of these opinions freely admit that the result is influenced by 
the factor of insurance which thereby spreads out the ensuing loss; and 
that, of course, is directly where this group of insurance counsel should 
be concerned! 
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The insurance business, as we all well know, is founded upon the 
payment of losses. But these must be calculated and anticipated losses for 
which the assureds pay premiums commensurate with the risk. 

When the law is changed, however, after the loss has been sustained, 
the insurer is called upon to pay for a loss never contemplated and for 
which adequate premiums have not been paid. And if, in fact, the defend- 
ing litigant is not actually insured against such loss—there having been 
no liability to that point—the resulting decision may well spell financial 
ruin. 

In contrast thereto valid legislation cannot be retroactive; it must be 
for the benefit of all in a class, not a chosen few. 

A change by statute can only affect the future. But, a change by a 
judicial decision however is retrospective and makes the law at the time 
of the first decision as it is declared in the last decision, as to all transactions 
that can be reached by it. 

When persons have arranged their affairs on the faith of settled prin- 
ciples of law, it is not the just province of the Judiciary to alter the 
governing rule retroactively and lay the consequent burden of loss upon 
those who could not have foreseen the change. 

And thus, I must repeat, judicial legislation is neither the answer nor 
the means to the end! 

In New Jersey, we have a two year statute of limitations in cases 
involving personal injuries; where an infant is involved, the two year 
statutory period does not commence running until the infant attains his 
or her legal majority of twenty-one years. 

Consider this in the light of the Collopy decision referred to herein- 
above before the Legislature of New Jersey came to the rescue, and I mean 
rescue, by enacting N. J. S. A. 2A; 53A-7. This Act reinstated the appli- 
cability of the charitable immunity rule in certain cases and under certain 
circumstances, charitable institutions and their insurers were faced with a 
multiplicity of suits for damages on behalf of infants whose actions could 
not be outlawed until, as indicated above, they reached the age of twenty- 
three years. 

In many of these instances, the insurance companies had no files or 
data; witnesses and parties had died or disappeared; medical and hospital 
records—antiquated and rendered useless by the passage of years—had 
been destroyed! Yet the companies found themselves defending suits long 
thought to have also been ‘dead’. 

Favorable settlements and favorable judgments to these injured in- 
fants resulted in many of these cases, to the great detriment of those 
affected as cited above. 

Contrast this with the New Jersey case of Barbara Woods, an infant, 
et al v. Overlook Hospital, wherein suit was brought in 1949 for damages 
resulting from permanent injuries sustained by the infant due to her being 
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horribly scalded through the negligent use of a leaky hot water bottle. 
There the Appellate Division rightfully then (in 1949) upheld an in- 
voluntary dismissal of plaintiff’s cause of action on the basis of the fact 
that the defendant was a charitable institution. 

In that case, counsel for the infant plaintiff unsuccessfully urged the 
then-novel theory that the defendant hospital being insured, the applica- 
tion of the immunity doctrine was inapplicable as a judgment would be 
paid from insurance company funds, not charitable trust funds! 

When the immunity rule was set aside in 1958 by the Collopy case, 
cited supra, an application to the Appellate Division to re-open the case 
for re-argument on the basis of the Collopy decision, was denied; and on 
application to the Supreme Court for certification of this ruling, the peti- 
tion was denied on the ground that the time to re-open or apply for 
re-argument had long since expired. 

And so, you have the paradoxical situation of a militant, alert and 
enlightened litigant being deprived of a recovery—while infants for whom 
no action had been taken, were handed a bonanza by a retroactive piece 
of judicial legislation. 

This is but one example of the harm that can come from the Court’s 
transgression into the field of legislation! 

We have not as yet felt the full impact of the effect of the decision 
in Smith v. Brennan, cited supra, concerning fetus’ injuries. But, bear 
this in mind, persons involved in accidents (wherein pregnant women 
were injured) and their insurers are now confronted with the likelihood 
of litigation arising out of these accidents, some of which occurred twenty- 
three years and some months ago! Many of these litigants have long 
since passed on and their estates can now be sued. Obviously, the files 
pertaining to these claims have been destroyed, police, hospital and medical 
records will not be available and defendants and their insurers will be 
at the mercy of plaintiffs, who can now claim with little fear of contra- 
diction or challenge, that injuries to the fetus resulted from these accidents. 


Unfortunately, this opinion came down while the legislature was 
and still is in recess and, therefore, as yet no legislative relief is in sight! 

One insurance carrier whom we represent has already received five 
such claims, one of which involved a claim for damages for birth marks; 
it goes back the full twenty-three years. And I am reliably informed that 
many other insurance companies are having the same experience. 


By reason of your years of association in the insurance business and 
your know-how of insurance law in general, it needs nothing more than 
passing comment to pinpoint the unfair impact and financial burden 
placed upon insurance companies, and, yes, upon all of us as insureds, by 
these many far reaching changes in tort law brought about by judicial 
legislation, of which the samples cited above are but a few. 
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Frankly, I cannot see how any attorney like you, or I, specializing in 
the general field of tort law, can properly and adequately advise a prospec- 
tive client as to whether or not he or she has a valid cause of action. The 
facts which present no legal cause of action today, can well present a valid 
cause of action tomorrow if the supreme court of your state decides to 
lay down some judge-made law changing established precedents. 

There was a time when we felt secure in saying to a plaintiff, “You 
have no cause of action.” Today, however, I submit that if we are to 
do our full duty to our clients, we cannot say that any cause of action is 
a bad one. 

At the trial level the word insurance is considered verboten. The trier 
of the facts, be he Judge or be it jury, must not know whether or not 
any other parties carry insurance! The very mention of the word gives 
rise to a mistrial. 

Conversely, in a recent case in New Jersey, counsel for an insured 
defendant left the clear implication in his summation that the defendant 
was not insured. And this was held to have been such an influencing 
factor upon the jury in rendering its verdict that the Appellate Division 
set the verdict aside and sent the matter back for retrial. (Haid v. Loder- 
stedt, 45 N. J. S. 547, App. Div. 1957). 

Yet, continuously, in these various cases wherein the courts upset long 
established doctrines of public safety, the courts have indicated that whether 
or not insurance was present was a factor to be considered! 

Is the rule now to be changed? Are we now to delve into the ques- 
tion of “‘insurance or no insurance’’ at the trial level? Are we going to 
indicate to a jury that a child can sue a father because the father is insured? 
And can we tell a jury that the father is not insured, if he is not insured, 
and for that reason the infant should not collect? 

I would like to know the answers to these questions. And, of course, 
the answers can only come from the courts! 

David Green, a member of this organization, and I have been col- 
laborating on the accumulation of data preparatory to writing an article 
we most opprobriously have entitled ““Tortured Torts.’’ In it we intend 
to deal at greater length with this segment of the over-all subject of the 
evolution of tort law during the past number of years. And in the article 
we will undertake to demonstrate how the courts have been following 
the trend toward judicial legislation by creating tort liability where none 
existed before; thus affording the successful litigants the right to recover 
under facts which fit into newly created forms of insurance coverage. 

Actually, we all know that insurance companies do not object to 
paying claims which fall within the purview of the coverage afforded by 
the policy in question. However, the essential condition precedent is the 
payment of premiums for the coverage afforded. When retrospective effects 
of judge-made law impose upon insurance companies (such as those who 
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have covered hospitals for many, many years while the immunity law was 
in effect) the obligation to pay claims under policies where the amount 
of the premium paid was based on the then existing charitable immunity 
doctrine, the economic unfairness is readily evident. 

I agree that law can never be static, it must be everlastingly developing 
to meet changing needs in a changing world. But, if our system of law 
is to have stability, its development must be an orderly process, a recog- 
nition to the principles which are the outgrowth of past precedents which 
are the essence of the common law. 

When a principle of law no longer serves justice, it should be dis- 
carded. The law must reflect changes and remain current. The law must 
be adequate to resolve new problems to fair-minded men. 

And, I submit that the task can be done without judicial legislation. 
The legislation necessary to accomplish this is properly the sole responsi- 
bility of the legislative branch of government. 

For an enlightening discussion of this entire subject, I commend your 
attention to ‘““The Growth of American Law—-The Law Makers,”’ by 
James Willard Hurst, published in 1950. 

It behooves all of us who are of the same convictions to lend their every 
effort to stem this trend toward judicial legislation by an alertness and 
sensitivity to the needs for new legislation and the willingness to carry 
the message to the halls of the legislature and to militantly fight the battle 
for adoption of this new legislation! 

And, in this direction, the courts can be of great help. In the final 
analysis, recognition by the courts of the need for changes in basic law 
can be accomplished by expressions to that effect. The courts can wage 
a campaign of ‘‘Judicial Lobbying” by indicating the need for the changes: 
and, yes, even outlining how the Legislature can bring the changes about. 

It should not legislate but it should recommend legislation! And, it 
should not sit by and see recommendations go unheeded! 

The courts have the means to see to it that their recommendations 
are given consideration by the Legislature. 

You heard Justice Schettino tell you this morning about the excellent 
manner in which the court system in New Jersey functions under the 
careful eye of our Court Administrator. You heard him talk about our 
New Jersey Judicial Conference. 

The rule creating New Jersey’s Judicial Conference gives it, among 
other things, the obligation “‘to consider and recommend legislation and 
to exchange ideas with respect to the improvement of the emIOn 
of justice.’ 

There can be no reason why the Court Administrator should not be 
instructed by the Court to bring before the Judicial Conference and to 
the attention of the proper officers of the Legislature such opinions by 
the Court in which recommendations for new legislation are made. 


[ 66] 





And if you come from a state which does not have a Court Adminis- 
trator or a Judicial Conference, I respectfully submit that here lies a job 
that you undertake in your own particular sphere. Carry on a campaign 
for the appointment of a Court Administrator and a Judicial Conference. 

Both will give you strong arms toward making you and your state 
as rightfully proud of the functioning of the general administration of 
justice as we are in New Jersey. 

Just as the American Bar Association has its legislative representatives 
in Washington, so should national organizations such as this one have 
representatives at the very national level to keep an eye on the situation 
and to carry forth the message for the need for new legislation. 

On the local county and state level, Bar Associations should have 
legislative committees to augment the job of Court Administrators and the 
Judicial Conferences of their states in carrying the message to the Legis- 
lature and seeing the law through to enactment. 

A liaison between the Court Administrator, the Judicial Conference 
and the Legislature of each state buttressed by these Bar Association repre- 
sentatives, lobbying when necessary, demanding public hearings and par- 
ticipating in them, asserting an awareness and constant vigil for the need 
for current social legislative changes coupled with a strong legislature is 
the true answer to the problem! 

And in this manner, we can meet the challenge. 


Hospital Liability Extended 


The Supreme Court of Wisconsin, according to a newspaper report 
on January 9, 1961, joined a growing number of jurisdictions in holding 
that hospitals are liable for the negligent acts of their employees in the 
treatment of patients. Michigan reached the same conclusion in September, 
1960. Parker v. Port Huron Hospital, 11 Neg. Cases 2d 942. An opin- 
ion of the Attorney General of Florida on November 2, 1960 held, though, 
that a state hospital is immune from tort liability on the theory of govern- 
mental immunity, but recovery may be had to the extent of liability 
insurance carried by the state hospital. 

A complete discussion of this topic may be found in the articles by 
Fred J. O’Connor and Henry P. MacKeen in 10 FEDERATION OF 
INSURANCE COUNSEL QUARTERLY 71, 80 (Spring 1960). 
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Legislation by Judicial Pronouncement 


By CARROLL R. HEFT * 


tie GEOGRAPHICAL AREAS are represented in the 
discussion today. The East—the West—and the area in between, the 
Midwest. My area is distinguished by being between the devil and the 
deep blue sea. 

But, the Midwest does have a view on judicial legislation—of course, 
it is controversial—some have migrated to our area. 

Today, our Bench and Bar share some feeling of uncertainty. We ask 
ourselves is the present trend of rulings by our courts making law a game 
of chance rather than a chart for conduct? 

We read that Mr. Justice Roberts has described the tendency of the 
court as one “‘calculated to bring adjudication into the same class as a 
restricted railroad ticket, good for this day and train only.”’ 3 

We read that Mr. Justice Cardoso, in his book, ““The Nature of the 
Judicial Process,” approaches the problem with the thinking that: 

“The judge is under a duty to maintain a relationship between law 
and morals, between the precepts of jurisprudence and those of reason 
and good conscience. One feels at times, however, that it was ob- 
scured by the analytical jurists, who, in stressing verbal niceties of 
definition, made a corresponding sacrifice of emphasis upon the deeper 


9 


and final realities of ends and aims and functions.”’ 2 


It has been said that it is the function of our courts to keep doctrines 

up to date with the mores by continual re-statement, by giving them a 

continually new content. This is judicial legislation. This writer adds: 

““Nevertheless, it is the necessity and duty of such legislation that 

gives to judicial office its highest honor; and no brave and honest 
judge shirks the duty or fears the peril.’’ ® 


Of course, the old Blackstone theory of pre-existing rules of law, 
which judges found but did not make, fitted in with a theory still more 
ancient, the theory of a law of nature. The growth of that concept forms 
a long and interesting chapter in the history of jurisprudence and political 


* Member of Heft, Coates &% Heft, Racine, Wisconsin. Speech delivered as part of 
panel discussion on ‘‘Judicial Legislation’’ at the Twentieth Annual Convention in Phila- 
delphia on August 26, 1960. 

2 §mith v. Allright, 321 U. S. 649, 64 S. Ct. 757, 88 L. Ed. 987 (1944). 

? Cardoso, Nature of Judictal Process, pp. 133, 134. 

* Arthur L. Corbin, 29 Yale L. J. 771. 
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science. The doctrine reached its highest development with the Stoics. 
It has persisted in various phases throughout the centuries. It has pro- 
foundly influenced men of law.* 

The modern philosophy of law departs essentially in that it seeks 
and desires not only positive law, but the ideal of maintaining a proper 
balance between jurisprudence, reason, good conscience and morals. 

We ask ourselves, today, whether our courts are wilfully crossing 
the line of demarcation and trespassing in the fields of legislation, which 
are fenced in by constitutional barriers. Is the line we thought clear, 
really blurred, so that our courts have unintentionally strayed into the 
twilight zone? If it is a twilight zone, such zone is a composite between 
the non-political judicial and the political legislative and executive branches 
of Government. Have the social, economic and political pressures necessi- 
tated this action? 

All must accept the conclusion that courts do legislate. We have re- 
mained undisturbed because judicial legislation has been explainable and 
understandable. Here today we ask why there is such a flood of literature 
upon this subject, and why there are so many students of the law asking, 
“Have our Courts gone too far?’’, or “Have they departed from the tra- 
ditional form and character of judicial legislation under the guise of in- 
terpretation and public policy?” The danger was expressed by Judge 
Walter Clark, who said: 

“Whatever tends to increase the power of the judiciary over the legis- 
lature diminishes the control of the people over their government, 
negatives the free expression of their will, is in conflict with the 
spirit and express letter of the organic law and opposed to the mani- 
fest movement of the age.”’ 


5 


It was Mr. Justice H. Jackson, before the American Law Institute in 
Philadelphia, who discussed the decline of the principle of stare decisis, 
and said: 

‘“‘We may also agree, I am sure, that our times have witnessed con- 
siderable relaxation in the authority of the precedent .. . . no lawyer 
today feels such assurance that a pat case will bring him victory or 
defeat as lawyers once felt.’’ ** 


Mr. Justice Jackson blamed increased pace and pressure—over-pro- 
ductivity of precedent, to the point where it is impossible to absorb the 
output. With respect, it is suggested that the increased number of courts 
should lighten the burden—that classifications and indices of legal authori- 
ties are sufficiently accurate and efficient, that neither higher nor lower 
tribunals should share a sense of over-production and perplexity. In a 


* Cardoso, Nature of Judicial Process, p. 131. 
* George W. Hardy, Forum Juridicum, 6 La. L. Rev. 408. 
% Jackson, Decline of Stare Decisis. 28 J. Am. Jud. Soc. 6, 7. 
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certain case in the U. S. Court of Appeals, Second Circuit, a majority 
indicated that because of the recent trends of decisions of the Supreme 
Court, it was justified in assuming jurisdiction and passing upon the mat- 
ter. It was then that Mr. Justice Hand, in a dissenting opinion, made it 
quite clear that many of the Courts’ problems were its impelling desire 
to embrace future, untried, controversial concepts. He said: 

“Nor is it desirable for a lower Court to embrace the exhilarating 

opportunity of anticipating a doctrine which may be in the womb 

of time, but whose birth is distant.’’ © 


Today in the Midwest, there are departures from precedent which 
demand our attention. Universally, there is an increasingly progressive 
tempo in this regard. In the last edition of ‘“Words and Phrases’ under 
the heading of ‘‘Public Policy,” there are 179 citations in the printed 
volume as of 1940. The supplement, or pocket part, under the same head- 
ing discloses about 700 citations, a gain of 400% in ten years.” 

Time limits us to just a few observations of a few of the changes in 
the Midwest. 

An excellent study in the realm of change, to which is added the sister 
study of sociology, was presented to the Wisconsin Court in the recent 
case of Haumschild v. Continental Casualty Company.’ In this case, the 
plaintiff-wife and the defendant-husband were married in Wisconsin in 
1956, and lived together as husband and wife until sometime in 1957. 
During that time, the husband assumed in good faith that the marriage 
was valid. However, in the year 1958, the marriage was annulled by a 
decree of the Circuit Court of Milwaukee County. So much for the marital 
status of the parties. In December, 1956, about one month after the parties 
allegedly were married, the plaintiff-wife was injured in an accident in 
California, and the defendant-husband was the driver. The instant action 
was the outgrowth of such accident. The husband, the owner of the other 
vehicle, and the respective automobile liability carriers all were joined 
as parties defendant in the Wisconsin Courts. The defendants moved for 
summary judgment dismissing the action, upon the grounds that, under 
California law, one spouse is immune from suit by the other spouse, and, 
that the plaintiff-wife, by her conduct, was estopped to assert the invalidity 
of her marriage to her alleged husband. This presents, of course, a conflict 
of laws problem with respect to interspousal liability for tort growing 
out of an automobile accident. 

Which law should control? That of the state of the forum—or the 
state of the place of wrong—or the state of domicile? In this case, Wis- 
consin is both the state of the forum and of domicile. California is the 


® Spector Motor Service Inc. v. McLaughlin, 139 F. 2d 809 (1943). 
* Words and Phrases, Annotations. 
§7 Wis. 2d 130 (1959). 
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place of wrong. Under Wisconsin law, a wife may sue her husband in 
tort. Under California law, she cannot. 

Wisconsin first faced this question in 1931 in Buckeye v. Buckeye ® 
where Wisconsin was the state of the forum and of domicile, and Illinois 
was the state of the place of the wrong. Substituting Illinois for Cali- 
fornia make the two cases alike. It was held there that the law governing 
the creation and extent of tort liability was the place where the tort was 
committed. The problem was resolved by the law of torts. The premise 
was that interspousal immunity from tort liability necessarily was gov- 
erned by the law of the place of injury. This principle of conflict of laws 
was consistently applied in Wisconsin in all subsequent inter-spousal auto- 
mobile accident cases for thirty years. In addition, the principle enunciated 
in the Buckeye case, namely, that the law of the place of wrong controls, 
as to whether one spouse is immune from suit in tort by the other, is the 
prevailing view in a majority of jurisdictions in this country.” It is also 
the rule adopted in the Restatement." 

Wisconsin then reversed its own long line of precedent, reversed the 
majority opinion of the country, and reversed Restatement. Why? The 
Court said: 

‘However, criticism of the rule in the Buckeye Case by legal writers, 
some of them recognized authorities in the fields of conflict of laws, 
and recent decisions by the courts of California, New Jersey and 
Pennsylvania have caused us to re-examine the question afresh.” 


(p. 132) 


Then, there are citations from the works of Prof. Walter Wheeler 
Cook of Northwestern University Law School, Max Rheistein in the 
Michigan Law Review, Ernst Rabel in his work, “‘Conflict of Laws: 
A Comparative Study,” in which he points out that the civil law coun- 
tries of the western European area exclude lawsuits in tort between hus- 
band and wife as a part of family law. Under this theory, the law of 
domicile should govern, and not the law of the place of wrong. 

Mr. Alan W. Ford’s publication in the Pittsburgh Law Review en- 
titled, ‘“‘Inter-Spousal Liability for Automobile Accidents in Conflict of 
Laws: Law and Reason versus Restatement,” is then cited, and that author 
states: 

“The lex fori and lex loci delicti rules have already been criticized 
as inadequate. Between them, the two rules encompass all of the 
American cases. To find a more desirable alternative, we must, there- 
fore, go beyond these cases. The foreign experience, above, is a 
useful starting point. As that experience suggests, there is some logic 


*203 Wis. 248 (1931). 
* Annotation, 22 A.L.R. 2d 1248: ‘‘Conflict of laws as to right of action between 


husband and wife, or parent and child.” 
™ Restatement, Conflict of Laws, p. 457, Sec. 378; page 470, Sec. 384 (2). 
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in separating questions of status and tort, in determining the inci- 
problem is involved, there is no reason why both questions should be 
dents of the marital relationship by the law of torts. If a conflicts 
determined by the law of torts. Instead, the two questions should 
remain separate, and the problems of status or capacity could be re- 
ferred, by an appropriate conflicts rule, to the place of the law of 
domicile.” 


Then Mr. Ford, in his article, cites cases from West Virginia, New York, 
Michigan and Minnesota. All decisions were grounded to the public 
policy of the forum state, which forbade one spouse suing the other in 
tort. 
Then, our Wisconsin Supreme Court adds: 
‘Furthermore, these cases are authority for the principle that public 
policy may be a controlling factor to be considered by the Court of 
the forum state in determining which law will apply in resolving a 
conflict of laws problem.” 


Additional law review articles are cited indicating that immunity from 
suit based on family relationship is a matter of family law, rather than 
tort law, and so it logically follows that the law of the domicile should 
govern. The reasons advanced for the common law rule that one spouse 
may not sue the other, is, of course, the ancient concept of husband and 
wife, constituting in law but one person. Today such concept is, I per- 
sonally feel, now repugnant to reality. The correct rule of law was 
more properly proclaimed by a literary layman, Rudyard Kipling, when 
he said: ““The female of the species is more deadly than the male.” 

The Wisconsin Court concludes with this thinking: 

“Clearly this policy reason for denying the capacity to sue more 
properly lies within the sphere of family law, where domicile usually 
controls the law to be applied, than it does in tort law, where the 
place of injury generally determines the substantive law which will 
govern. In making a choice between the law of domicile and the 
law of the forum, in those situations where the action is not brought 
in the state of the domicile, the afore-quoted persuasive arguments 
advanced by California and New Jersey Courts . . . in favor of 
applying the law of domicile to decide any issue of incapacity to sue 
based upon family relationship, seem unanswerable.” p. 137 


Six prior decisions of the Wisconsin Court were completely overruled, 
and two other decisions were partially overruled. The Court states: 


“If it ever is proper for a Court to depart from stare decisis, we 
scarcely can perceive a more justifiable situation in which to do so. 
In the first place, the rule being disregarded is one lying in the field 
of conflict of laws as applied to torts so that there can hardly have 
been any action taken by the parties in reliance upon it. Secondly, 
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strong reasons of public policy exist for supplanting such rule by a 
better one which does not unnecessarily discriminate against the 
citizens of our own state.” 


An extreme example of judicial legislation is the recent case of Molitor 
v. Kaneland County Community Unit District No. 302 decided by the 
Supreme Court of Illinois on May 22, 1959.}? 

In this case, the Court overruled all prior decisions on the point, and 
held that a school district was liable for the negligence of its employees. 
In this case, recovery was allowed against the school district for injuries 
to a child in a school bus accident. Liability insurance was present, but the 
plaintiff refused to plead the fact, resting his case squarely upon the doctrine 
that governmental immunity to tort liability is directly counter to the 
“basic concept underlying the whole law of torts today, that liability 
follows negligence.’’ The Illinois Supreme Court agreed, saying: 

“We are of opinion that none of the reasons advanced in support of 
school district immunity have any true validity today.” 


Bills were immediately sent to the legislature attempting to limit the 
liability of school districts to $10,000, excepting where there is liability 
insurance in excess of that amount. As an aftermath of this decision, park 
districts were sued for injuries to persons, one suit involving over a 
million dollars. Bills were rushed into the 1959 Illinois Legislature to 
re-establish the immunity of Park Districts. Bills were enacted limiting 
liability to $10,000 for schools, and excepting counties and park districts 
from tort liabilities. This case then establishes the proposition, without 
any expression from the legislature, that no governmental unit in the 
State of Illinois shall hereafter be immune from tort liability. In prior 
cases, Illinois held that charitable institutions, such as hospitals, were 
liable for torts oniy where liability insurance was carried and to the extent 
of such coverage. 

Even to a Wisconsinite, creating liability because of coverage is hard 
to swallow. At least coverage should only follow liability when liability 
has first been established. 

Wisconsin permits the joinder of automobile liability carriers in 
personal injury actions, but liability, and liability only, is litigated. Proof 
of policy limits and coverage are before the court in the absence of the 
jury. The questions in the special verdict are all on the question of liabil- 
ity not coverage. 

Maybe we are in error. We try to learn from the mistakes of others; 
we cannot live long enough to make them all by ourselves. 

Because of a direct conflict between the East and the Midwest in the 
pre-natal tort field, the following is cited. 


“18 Ill. 2d 11, 163 N. E. 2d 89 (1959). 
%® Moore v. Moyle, 405 Ill. 555, 92 N. E. 2d 881 (1950). 
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As a matter of background, it should be stated that a child cannot sue 
his parent in Wisconsin on grounds of public policy. 

Wisconsin has just passed upon the question of whether a cause of 
action accrued to an infant for injuries received en ventre sa mere while 
in its mother’s womb, and before it was born viable. In Puhl et al. v. 
Milwaukee Automobile Insurance Company et al.,* a mother was twelve 
weeks’ pregnant at the time she was injured in an automobile accident. 
In due course, she gave birth to one of the plaintiffs, who was a Mongo- 
loid. The jury award was $50,000. On motions after verdict, the trial 
court struck the award, and denied recovery for pre-natal damages sus- 
tained while the child was non-viable. The guardian ad litem appealed. 

Again, we have a legal opinion in which biology, sociology and law 
are combined. Originally, the common law concept was that a person 
does not become a legal entity capable of possessing rights until birth. 
Then came medical knowledge that a child in a viable stage can live 
separately in the womb of its mother, and can live and exist as an inde- 
pendent person if born at that stage. Upon this theory, some courts al- 
lowed recovery for injuries sustained while the child was viable. But 
biology contended that there was no realistic line between viability and 
non-viability. Biology would say that the fetus from conception “‘lives 
within its mother rather than as a part of her.” 

The reasoning that the child lives separately, in the womb of its 
mother, was adopted in 1933 by Canada, and was followed in the states 
of Connecticut, Georgia, Illinois, Maryland, Missouri, New Hampshire, 
New York and Oregon. 

The biological theory seems to be a logical view. Under this theory, 
an unborn infant is not treated as a legal person, but as a separate entity, 
or human being in a biological sense from conception, having a potentiality 
of personality, which is not realized until birth. Injuries suffered before 
birth impose a conditional liability on the tortfeasor. This liability be- 
comes unconditional or complete upon the birth of the injured, separate 
entity as a legal person. If such personality is not achieved, there would 
be no liability because of no damage to a legal person. Three states have 
adopted this theory as a basis for allowing recovery. They are Georgia, 
New Hampshire and New York. 

From the standpoint of criminal law, persuasive arguments can be 
made to the effect that if the child is not a living entity, why should 
abortion be illegal. "he public policy is that it is wrong to deprive a 
living fetus of its right to be born. It could be argued that if an unborn 
child may not legally be deprived of life, why may that life be impaired 
by the negligence of the mother without responsibility. 


“8 Wis. 2d 343. 
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The following is applicable to the subject under discussion. The 
Court, prophetically, says: 

“There is much to commend the biological theory of recovery on 
moral grounds. Adequate safeguards against fraudulent claims can 
be devised. Such claims are not unknown in the law. If the common 
law has any vitality,.it has been argued that it should be elastic 
enough to adapt itself into current medical and scientific truths so 
as to function as an efficient rule of conduct in our modern, complex 
society.”’ (p. 357) 


Your attention is invited to the thinking that the growth of Wisconsin 
law now becomes predictive in these areas. The examples given in the 
fields of inter-spousal tort and pre-natal injury are excellent studies of 
the judicial process at work. 

In surface skimming the subject, the humorist referred to the Supreme 
Court as “‘the Court of Last Conjecture.’’ But, he caught the new spirit. 
The critic says that when the law lurches forward and embraces sociology, 
biology, psychology, scientific tests and data, and scientific knowledge of 
many fields, the law itself loses finality and gives way to doubt—pre- 
dictability gives way to probability—-stability gives way to change. One 
extreme is that the old law was knowable, and other that the new is 
unknowable. 

But between the two extremes, it is pointed out that the whole struc- 
ture of the common law is a denial of the theory of fixed, rigid and 
ascertainable rules. The common lay stands as a monument, slowly raised 
like a coral reef from the minute accretions of legal work built upon the 
relics of our predecessors, but leaving, in turn, a foundation upon which 
we, and our successors might build for the future. 

A judge must be faithful to the past of which he is the inheritor, 
but not too faithful; he must remember that he lays down a rule of 
general application, and consistency should be a jewel; but, the judge is 
also a high priest of bis time, and an interpretor of an inarticulate will. 
The true jurist accepts the past only in part, but he also accepts the needs 
and challenges of the present. 

A midwestern law dean states the concept and conclusion in these 
words: 

“In truth, the law can but approximate either of the ideals of sta- 
bility and elasticity. . . . The line of which a given decision is a part 
is an ever bending one. . . . The judge then is never free. . . . There is 
no field of learning, no mode of reasoning, closed to him. To perform 
at the highest level he must have them all at his command. To per- 
form at an acceptable level he must be receptive to all sources of 
learning and modes of thought available to him. . . . Yet the change 
of the trend of decision is as normal a part of the judicial process as 
the fulfillment of that trend. To do either requires wisdom, to do 
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the former requires courage. We should pray that our judges have 
both virtues, but, especially, we should pray that they do not have 
courage without wisdom.” } 


A realistic appraisal of the judicial process is that in its highest concept, 
it serves the present with a retarded step. In this sense, it is predictive, 
orderly and certain. 

It is Pope, who captures the concept with his brilliant quotation, when 
he writes: 

“Be not the first by whom the new is tried, 
Nor yet the last to lay the old aside.”’ 


* Judge as Legislator, 26 Kan. L. Rev. 7 (1958). 


Insurance and Government Symposium 


The School of Commerce of the University of Wisconsin conducted 
a three-day conference last September on Insurance and Government, which 
your Editor and a few other Federation members attended. Conference 
speakers included leaders in the insurance industry, Insurance Director 
Joseph S. Gerber of Illinois and Donald P. McHugh, counsel for the 
Senate Anti-Monopoly Subcommittee investigating the insurance indus- 
try. The materials have been reproduced in booklets and are available, as 
follows, by writing to the Fund for Insurance Education and Research, 
School of Commerce, University of Wisconsin, Madison 6, Wisconsin: 


Book 1—The Economics and Principles of Insurance Supervision...:.............. $1.50 
Book 2—Concentration or Deconcentration in the Life Insurance Business........ 1.50 
Book 3—Liquidations of Insurance Companies..................000.ccccecceeeeeneeeeeeeees 1.50 
Book -4——Rate Regulation Revisited, 25.60. 55.c ds cieedscccsetnscosevdecssnescttecsetstvteasiseser BOO 
Book 5—Health’ Insurance and Social Policy.....:....:.00¢ sc. scsesesssvessccseasenssecess 1.50 


A complete set of the above booklets may be had for $6.00 


A similar discussion, sponsored by the South Carolina Insurance De- 
partment, was scheduled to be held in Columbia, South Carolina, on 
February 1, 1961, emphasizing South Carolina legislation on insurance 
matters. 
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Judicial Legislation 
By JOHN GORDON GEARIN * 


UDICIAL LEGISLATION, Gentlemen, is not new. 
It has always been with us and, to some limited extent, should always be 
with us. We can only make comments and observations about the usur- 
pation by the judiciary of the powers and privileges given by our Constitu- 
tion to the legislature. 

Perhaps the concern with which we face this problem is predicated 
upon the not unfounded fear that our courts will disregard and will not 
follow in a particular case the established rule of law, or, worse yet, the 
Constitution. 

The areas in which the courts intrude, these areas of usurpation, are 
today more sensitive aeras—areas in which the sociological or economic 
features of a particular case are given undue prominence—areas of expanded 
liability. 

Whether we speak of conservatism or Constitutional liberalism, or 
just plain progress, we must consider—and considering, admit—that 
vast and great changes have taken place in the body of American law. 

Old concepts have been destroyed. Our concept of public morals, 
economic theories, pure law per se, or politics has been changed, abandoned 
or forgotten. Nothing old is any good. 

Whether this is progress or retrogression, good or bad, rise or decline, 
it is not for us here to say. But we all know that cases decided by our state 
supreme courts today are not decided in the way they were in grand- 
father’s day. 

Cases generally should be reviewed by our appellate courts because of 
uncertainty. This is the basis and elementary function of our appellate 
courts—to interpret the law—to explain the uncertainties, but only where 
uncertainties exist. 

Now a definitely new concept of the functions and duties of an ap- 
pellate court has arisen. 

Appellate courts are still deciding uncertainties, but uncertainties which 
have arisen solely as the result of political, economic or social forces. In 
other words, should a plaintiff recover solely by reason of having sus- 
tained an injury? 





* Member of Koerner, Young, McCullough & Dezendorf, Portland, Oregon. Speech 
delivered as part of panel discussion on ‘Judicial Legislation’’ at the Twentieth Annual 
Convention in Philadelphia on August 26, 1960. 
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In recent years we have seen tradition, principle, and even the law 
itself changed in areas which affect the insurance industry more than any 
other. While we in the insurance industry are greatly affected, I sincerely 
believe that the major portion of the bar itself deplores this method of 
effecting change—change which is not effected by lawful constitutional 
methods. 

We have seen cases where the appellate courts have placed not only 
sanction, but a seal of approval, on actions brought during coverture by 
a wife against the husband merely to place one more grasping hand in 
the insurer’s pocket. 

We have seen a son successfully sue a father for the same worthy pur- 
pose, and much has been made in the expanded judicial law or in those 
enlightened jurisdictions where actions may be maintained for injuries 
to an unborn child or actions persecuted against a charitable hospital. I 
had in my notes “‘prosecuted,’’ but, in thinking it over, I think the term 
should be “‘persecuted.”’ 

Coverage is found to exist where no coverage was ever contemplated 
by any party at any time prior to the laws, and so the list grows and 
grows. 

Judicial legislation is not malum per se, but improper, ill-advised, 
intemperate judicious legislation is—maybe it is the old song, ‘‘It all 
depends upon whose ox is getting gored.”’ 

Our complaint should be that the courts are exercising a power in an 
improper manner, or exercising this power all too frequently. 

Happily, there are some few cases where the courts recognize their in- 
ability to legislate judicially. These are few and far between. 

For example, in our jurisdiction (Oregon)—in a case favorable to 
the defense—the plaintiff had unsuccessfully charged the defendant rail- 
road with negligence in failing to warn of the presence of a train, con- 
sisting only of skeletal log flatcars on a country crossing on a dark and 
stormy night. 

Here is what our court held: 

“The interest of the public in the continuous, uninterrupted and 
unobstructed operation of a railroad is at least equal, if not parallel, to 
its interests in highway use. Public policy has always demanded, and now 
does demand, that the railroad company be permitted to carry on its 
functions as a common carrier without unreasonable and unnecessary 
interference which will slow up, interrupt or obstruct traffic.” 


The court indicated its inability to legislate by these words: 


“If it be desirable that railroad companies be required to adopt extra 
precautions at every country crossing during the rainy scason, the matter 
should be addressed to the legislature, not to the court.”’ 


‘The same court, in the year following, however, directly contravened 
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the expressed mandate of the legislature, which defined the term ‘‘satis- 
tactory evidence.”’ 

For many years our court had a definition of satisfactory evidence 
which was given by every trial judge in every civil case, and yet our court, 
the year after the railroad case, in order to sustain a verdict for a deserving 
plaintiff, held that the giving to the jury of the statutory definition of satis- 
factory evidence constituted reversible error. 

Now we have seen the first expression of our court, ““We can't legis- 
late.”’ 

The second year after that our court said, ““We will disregard the 
legislature,’’ and two years after the railroad case we had the third case, 
where the court disregarded the State Constitution. 

The Oregon Constitution provides that no court, whether it be trial 
or appellate court, has any authority to interfere with the verdict. It is 
impossible in Oregon for a court—any court—to grant a new trial for 
excessive damages or for an insufficient award. 

Yet in Shelton v. Lowell, our court held that where error was com- 
mitted on the question of liability, the error could be cured by reducing the 
amount of damages. 

Oregon is not alone. California stands out as the one state where the 
liberals hold forth. I have been informed that the juries in California 
are now more conservative than the appellate courts in California, which 
consistently grind out opinions, the only justification for which is the 
unwarranted extension of liability. 

From a short and very informal survey I report these comments from 
our members in the West. 

From California, Mr. John R. Allport of Los Angeles writes: 

“The District Court of Appeals and the Supreme Court completely 
overlooked, among other things, the legal doctrine of proximate cause and 
permitted a judgment to stand under circumstances not justified by either 
the facts or the law.”’ 


Richard A. McCormick of Fresno calls attention to the case of Garcia 
v. Soogian, the swimming pool case, which emasculated the traditional 
concept of attractive nuisance and substituted—really initiated—an entirely 
new concept of liability by these words and I am quoting now from the 
last pronouncement of the California Supreme Court: 

‘The question of liability must be decided in the light of all the cir- 
cumstances and not by arbitrarily placing cases in rigid categories.” 

From Washington, Burton Waldo of Seattle reports, ““Cases are out 
of the ordinary.”’ 


Honorable Clel Georgetta of the Second Judicial District of Nevada. 
a former member of the Federation, states: 
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“It is my personal opinion that there has been no decided change in 
regard to either conservatism or liberality in a general way.” 


In Idaho, Mr. William S. Hawkins of Coeur D’Alene writes: 


“It is our observation in this office that our Supreme Court has 
continued to give reasonable and favorable consideration to insurance com- 
panies when such consideration was deserving. It, likewise, has continued 
to impose the doctrine of construing an insurance policy or agreement most 
favorably for the assured and most unfavorably against the insurer. How- 
ever, it has been likewise our observation that in cases that have been 
carefully prepared and properly defended, the insurance companies, as 
such, have done well before our Idaho Supreme Court. There has been a 
number of recent decisions where the court has imposed obligations under 
the policy which might be deemed rather strenuous but, nevertheless, they 
were imposed under the theory that the policy was to be construed against 
the insurer. The trend of opinion is dormant. Our Court treats our in- 
surance companies the same now as it has over the last twenty-five years.” 


From Arizona, Ivan Robinette of Phoenix writes: 

“I believe that recently there has been a slightly higher percentage of 
reversals of trial court judgments in ‘close cases’ than formerly. This I 
attribute to be due in part to the fact that, because of population increase, 
in the past few years there has been a considerable increase in the number 
of our trial judges, and the new judges, of course, lack judicial experience. 

“In the past two years, only a very few cases involving insurance law 
have been presented to our Supreme Court. With respect to such cases, 
I do not believe that there has been any noticeable trend for the decisions 
to be either more or less favorable to insurance companies than formerly; 
neither do I believe that there has been any recent inclination of our Su- 
preme Court to view more favorably either the plaintiff's or the defendant's 
side of negligence actions. 

‘There have, of course, been recent instances where our Supreme Court 
has reversed itself and held the law to be different from that as announced 
by it in former decisions. I do not, however, believe that this has occurred 
with any more frequency than formerly.” 


In conclusion, since we cannot overhaul the present situation, perhaps 
an enlightened future lies in the election of our judges: men of integrity, 
men of ability whose practice and background prevent any prejudice to 
any particular class of litigant; judges who are foremost lawyers; judges 
who have no sociological, political or economic axes to grind. 
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Regulation of Insurance 
in Pennsylvania 


By FRANCIS R. SMITH * 


I AM PARTICULARLY PLEASED to be with you on 
the occasion of your Twentieth Annual Convention. 

The very purpose of your existence is to bring together insurance com- 
pany officials and representatives, with counsel who advise and represent 
these companies. 

This obviously should and does result in establishing greater efficiency 
and competency in rendering a higher quality of legal service to your 
company clients. 

Therefore, because of the very reason for your existence, the comments 
1 will make today are entirely appropriate. 

An understanding of the laws and regulations of insurance in the 
Commonwealth of Pennsylvania will assist you in your purposes. I trust 
and hope that with this understanding you in turn may be of assistance 
to me as the Insurance Commissioner of this Commonwealth. 

The insurance statutes, I am sure you need not be told, are found in 
+0 Purdon’s Statutes. There are a few exceptions. The Workmen’s Com- 
pensation Act and supplements thereto are found in 77 Purdon’s Statutes, 
and the Hospitalization and Medical Plans, commonly known as Blue 
Cross and Blue Shield, are found in 15 Purdon’s. A series of miscellane- 
ous acts are widely distributed in various titles in Purdon’s. 

However, it is not my interest today to limit my comments to laws 
and statutes in being. Rather, it is to place before you needed legislation 
in administering the responsibilities of the Insurance Department of Penn- 
sylvania. 

Certainly, the laws and regulations of insurance in all of these United 
States, including Pennsylvania, are today being thoroughly analyzed by 
the Anti-Trust and Monopoly Sub-Committee of the United States Senate 
Committee on the Judiciary. 

It is, therefore, imperative that we concern ourselves with not only 
the statutes that are the law of the land, but those which should be en- 
acted into law so that we, the Commissioners of the various states, might 


* Insurance Commissioner of Pennsylvania. Speech delivered before a luncheon meet- 
ing at the Twentieth Annual Convention in Philadelphia on August 26, 1960. 
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better justify our continuing supervision of this big and basic business of 
insurance. 

In my five years as Insurance Commissioner, much has been done. 
Yet so much more remains to be done. Our accomplishments—and I use 
the word “‘Our’’ advisedly because the better segments of the industry 
have given much to bring about these accomplishments—our accomplish- 
ments are many, yet the task before us must be recognized, admitted and 
accomplished. 

A sort of sacred cow in the insurance statutes of Pennsylvania is the 
domestic mutual fire insurance company. These companies have long had 
favored legislation in the form of exclusions which have precluded the 
Insurance Department from exercising true supervision over their activities. 

Prior to my taking office, these companies were not even required to 
maintain an unearned premium reserve. I am pleased to state there is 2 
law upon the books today requiring these companies to set up and main- 
tain an unearned premium reserve. 

The first unearned premium reserve act, passed during the 1955 legis- 
lative sessions, has been declared unconstitutional by the Common Pleas 
Court of Dauphin County. An appeal has been perfected to the Supreme 
Court of Pennsylvania where the matter will be shortly argued. I hope 
and expect that this adverse decision will be set aside by the highest court 
of Pennsylvania. 

This legislation is not only sound law but good basic public practice 
and certainly good accounting practice. 

A second unearned premium reserve act, passed in 1957, has been, I 
am delighted to say, held to have been constitutional by the same court. 
This decision we hope and expect to preserve. 

Presently, and I am sure this will and should shock you, the Insurance 
Department of this Commonwealth has no authority whatever over policy 
forms or rates of domestic mutual fire insurance companies. We do not 
even license the agents of these companies. Many ridiculous situations 
have arisen and will continue to arise, as a result of the absence of such 
regulatory authority. 

Without intending to belabor the point, an automobile policy was 
issued and sold by one of these companies which contained language 
therein to the effect that the company was not liable to the insured in the 
event that, in the course of the accident or injury resulting therefrom, a 
violation of the Motor Vehicle Code or of any law or ordinance had 
occurred. 

In other words, a person exceeding the speed limit or even going the 
wrong way on a one-way street and becoming involved in an automobile 
accident would have no coverage whatsoever. He only had coverage when 


he did not need it! 
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Other equally ridiculous situations can be cited to you in policing the 
activities of an agent and in exercising control over the rates of the policies 
he markets. 

As you know, an agent of a stock company must, under the law. 
establish to the complete satisfaction of the Commissioner, that he is 
worthy of license. In this Commonwealth, he does this by written ex- 
amination. He is, once having been licensed, continuously subjected to 
the supervisory jurisdiction of the Insurance Department. When charges 
are lodged against him, hearings are held at which time he is entitled to 
counsel and the rules of evidence are adhered to. His rights of appeal are 
protected and once the matter has been ultimately adjudicated by the Com- 
missioner and/or the courts, disciplinary action follows. 

However, since the Insurance Department does not license agents of 
domestic mutual fire insurance companies, who, with the advent of multiple 
line writing, are now writing in the casualty field, such an agent could go 
right on writing the same type of coverage for a domestic mutual fire 
insurance company and the Insurance Commissioner is left powerless to 
restrain or control his activities. 

A domestic mutual fire insurance company recently sold coverage—and 
1 use the word in its very loose sense—to a marine and the fine print of the 
policy stated that the coverage was limited solely to a claim arising as a 
result of an accident on the military base! I do not think it is necessary 
for me to tell you that the rate charged therefor was utterly ridiculous. 

Under the laws of the Commonwealth as they are today, there is 
absolutely nothing that I can do to prevent such flagrant abuse of the 
basic and fundamental rights of the people. 

Legislation was prepared and introduced to correct these situations. 
I am sorry to have to report that whereas our efforts met with marked 
success in the House of Representatives, they were completely thwarted in 
the Senate. The bills were properly referred to the Senate Insurance Com- 
nittee and the Chairman of the Senate Insurance Committee allowed them 
-o die in his pocket. That is a disgrace to the political party responsible. 

I shall face this problem with greater vigor and determination in the 
1961 legislative session, and I have every reason to believe that the voters 
of Pennsylvania will see to it that such legislation which we will introduce 
in the 1961 session will not receive the pocket veto treatment by the 
Chairman of the Senate Insurance Committee. This is still, thank God, a 
country of laws and not of men! 

Our problems have not been limited exclusively to domestic mutual 
fire insurance companies. Of equal importance is that of credit life and 
accident insurance. 

Here, too, Pennsylvania is unique in that it lacks legislation to regulate 
this rapidly growing phase of the insurance business. 
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The National Association of Insurance Commissioners, of which I 
have the honor to serve as a member of the Executive Committee, after 
several years of thorough study, recommended the enactment of legisla- 
tion to regulate credit life insurance. 

Today some 21 states, including all of the larger states (many sur- 
rounding Pennsylvania), have enacted such legislation into law. 

The excessive rates being charged for credit life insurance has developed 
into a national scandal which very well could destroy the confidence of 
the people in the insurance industry and state regulation. 

I am a firm believer in the principle that anything, good or bad, occur- 
ring in any phase of the insurance industry reflects upon the entire industry. 
The industry is as strong, not as its strongest link, but just as strong and 
no stronger as its weakest link. 

This is indeed one of our weakest links in the chain of effective and 
proper regulation of an industry we all profess to love and cherish. Yes, 
and an industry which we all desire to see live and flourish. The insurance 
industry certainly is fundamental to our American way of life and it is 
entitled to fair and better treatment from all of us. 

As of the end of the business year 1959, credit life insurance business 
in force in the United States amounted to 26% billion dollars. 

The number of certificates issued was 40 million with Pennsylvania 
ranking second in the number of policies issued in the United States, that 
figure being in excess of 3 million. 

Pennsylvania ranked fourth in the amount of credit life insurance in 
force at 1% billion dollars. 

That, I submit, is big business with no rate supervision whatsoever. 

Unlike the life insurance industry, this is not a competitive business. 
As a matter of fact, credit life insurance is subject to competition in re- 
verse, because the higher the cost the greater the volume of business. This 
is so because the higher the cost of insurance, the greater the commission 
or dividend returnable to the lending institution. 

An attempt was made in the 1959 legislative session-to correct this 
deplorable situation and I had introduced in Pennsylvania appropriate 
legislation for that purpose. 

Despite the endorsement and support of the National Association of 
Insurance Commissioners, the overwhelming majority of insurance com- 
panies, the American Life Convention, the Life Insurance Association of 
America, the Pennsylvania Credit League, Better Business Bureaus, labor, 
the press and the public, this legislation, having passed the House, like 
the domestic mutual fire insurance company bills, died in the Senate In- 
surance Committee. That is, and I shall see that it remains, a testimonial to 
the party responsible. 

As a result, Pennsylvania has the unenviable record of being the only 
major state in the United States without any regulation of this rapidly 
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growing business. Here, too, it is hoped that we will have greater success 
in the 1961 session when legislation will be introduced again to regulate 
credit life insurance. 

A very important part of the regulation of insurance, not only in the 
Commonwealth of Pennsylvania, but in every Insurance Department, is 
that of approval or disapproval of filings made by bureaus or insurance 
companies. 

Extensive public hearings were held in this Commonwealth on Blue 
Cross and Blue Shield filings, on auto filings by the National Bureau of 
Casualty Underwriters, and on rate filings made by the Middle Department 
Association of Fire Underwriters, the fire rating organization in Pennsyl- 
vania. 

The first fire rate filing made by the Middle Department Association 
of Fire Underwriters, after extensive hearings in 1957, was rejected by me. 
An appeal was taken by the filer and later withdrawn by the filer. 

A second filing, made in 1959, I approved. An appeal was taken by the 
cities of Philadelphia and Pittsburgh. I am happy to report that the 
Common Pleas Court of Dauphin County, sitting en banc, unanimously 
sustained my adjudication. 

In commenting upon these cases, I would like to develop a few points. 
Much was made by the cities of the fact that adequate public notice be 
given of all insurance filings. In Pennsylvania there. are approximately 
twenty thousand filings a year. These include new policy forms, endorse- 
ments, riders, rate filings and others. If we were to give public notice of 
all insurance filings that were made, it would obviously be burdensome 
and very expensive. 

The cities requested public hearings be held on all such filings. There 
are approximately two hundred and fifty working days in a year and if 
we conduct public hearings on twenty thousand filings, we would have 
to complete a minimum of eighty hearings on filings a day! 

The City Solicitor of Philadelphia argued that all municipalities af- 
fected by a rate filing be permitted to participate in the hearing held thereon. 
In the Commonwealth of Pennsylvania there are 2,568 political subdi- 
visions. Each and every subdivision is affected by a filing. 

The size or number of persons dwelling within a political subdivision 
has nothing whatever to do with their constitutional rights if they are an 
aggrieved party. To allow two thousand five hundred and sixty-eight 
solicitors to participate in a public hearing on eighty filings a day for the 
entire working calendar year is on its face ridiculous. 

Even lawyers don’t work that hard — not to say anything about 
insurance commissioners! 

All hearings which I have conducted have been held under the Ad- 
ministrative Agency Law and I have never denied the right of any city 
or aggrieved party to participate in a hearing. 

[ 85] 














The legal difference between an aggrieved party and an interested 
party is certainly important. An aggrieved party is always an interested 
party but an interested party is not necessarily an aggrieved party. 

Basically, it is primarily important that all the facts be presented at 
such a hearing and [| have never restricted myself in the conduct of such 
hearings to be controlled by technical rules of evidence. 

- The power of the Insurance Commissioner to approve or disapprove 
the filing of rates under the rate regulatory act necessarily calls for the 
exercise of administrative discretion on the part of the Commissioner. 
This power to approve rates submitted by the insurers, or by the filer on 
their behalf, is in contrast to action taken by some administrative bodies 
which exercise quasi-judicial powers and legislative functions as rate- 
making or price-fixing agencies. 

For example, in the exercise of delegated legislative powers, the Public 
Utilities Commission has power to establish rates. The Insurance Com- 
missioner, on the other hand, is charged by the legislature with the duty to 
protect the public from excessive or discriminatory rates and the com- 
panies from inadequate rates, thereby providing by his action a rate which 
is fair and just. 

The rates he acts upon are made by the insurers or their filers and are 
subject only to his approval. 

I would like to quote from the Court’s opinion itself which, after 
making reference to the fact that I presided over extensive hearings and 
that approximately fourteen hundred pages of sworn testimony were 
taken, said the following: 

“The adjudication of the Insurance Commissioner is exhaustive. It 
shows that he has carefully studied those factors involved in the making 
of insurance rates as required by the Act of Assembly. His decision has 
been based upon preponderating evidence. He has exercised his sound 
discretion and we do not feel that this court should in any way disturb 
his able decision. For that reason, we are of the opinion that the adjudi- 
cation must be upheld by this court and the appeals dismissed.” 

Incidentally, as attorneys, I am sure you will be interested to know 
that the Court placed the costs of appeal on the city appellants. 

The administering of the duties of the Insurance Commissioner of the 
Commonwealth of Pennsylvania is not limited solely to pleasant meetings 
such as this but does entail a tremendous amount of effort and common 
sense and laws—even at times to saying no. 

Any meeting concerning itself with the Insurance Department would 
be incomplete if mention was not made of 'the cost of operating the De- 
partment and the budget appropriation for that purpose. 

The Insurance Department of the Commonwealth of Pennsylvania 
is a revenue-raising department and not a revenue-spending agency. Fees 
charged the insurance industry for services performed by this department 
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exceed the cost of running it by more than three hundred and fifty thou- 
sand dollars annually. 

I am happy to state the insurance industry willingly agreed to increase 
the fees for these services during the 1959 legislative session in order to 
assure the Insurance Department of the financial means necessary to oper- 
ate at the highest degree of efficiency with the best personnel available. 

In addition to the fees for services, insurance companies have paid 
into the general fund of this Commonwealth insurance premium taxes in 
excess of twenty million dollars annually. Insurance not only plays a 
vital part in the everyday life of the average citizen but it contributes a 
substantial amount to the cost of operating the State Government. 

I mentioned earlier that the duties of the Insurance Commissioner are 
quite varied. Early in my administration it was apparent to me that in 
order to operate an efficient department it was necessary that I have the 
personnel and the money to attract qualified people. The insurance indus- 
try enthusiastically endorsed this principle and fees for services were in- 
creased to provide the Insurance Department with an adequate budget. 

As lawyers you remember the famous oleomargarine case in this Com- 
monwealth in which the court held an alleged fee to be a special tax since 
the service rendered had no reasonable relationship to the amount of the 
fee assessed and the taxing act was therefore held unconstitutional. 

The insurance industry is willing to sustain its own department. It 
is not going to and should not sit idly by and allow its fees to be drained 
off into the general fund. 

The adequate appropriation of monies having been accomplished, as 
expressed by the will of the legislature, the permission to spend should 
not be so restricted as to destroy any possibility of effective regulation. It 
is like granting permission to a child to go swimming with the proviso 
attached that he not get his feet wet! 

Yes, we have gone a long way. Yet there is a much longer road still 
to travel. If together we have the will and the determination to travel 
it together, we can accomplish much for ourselves, our companies, and 
above all, for the subscribing public. 
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Unauthorized Practice of Law by Insurers 


The Council of the North Carolina State Bar Association has issued 
two rulings involving the unauthorized practice of law by insurance 
companies. 

Opinion 327, October 27, 1960, concludes that it is unlawful for 
an insurance company to instruct its defense counsel to refer plaintiff's 
counsel to the company’s adjuster, even though he be a lawyer, for 
negotiations for settlement of pending litigation after complaint has been 
filed. The opinion concludes: 

“The instruction which the insurance company has issued to its at- 
torneys is highly improper and should not be countenanced. There- 
fore, it would be improper and unethical for attorneys to represent 
insurance companies on the basis which they have directed.” 

In another opinion on the same day, the Council ruled that it is im- 
proper for an insurance company to employ an adjuster, who is a licensed 
attorney, to appear before the Industrial Commission on workmen’s com- 
pensation claims for both the insurance company and the employer. It 
was also held that only licensed attorneys could properly appear before 
the Industrial Commission. To the same effect on this latter point is 
Hallas v. Carlin-Crimmins-Atlas, 205 N.Y.S. 2d 226 (September 28, 
1960). 


New Insurance Commissioners 


The following persons, by reason of their assumption of the office 
of Insurance Commissioner in their respective states, are now honorary 
members of the Federation: , 


Harry E. McLain, Indianapolis, Indiana 
Frank Barrett, Lincoln, Nebraska 
Thomas Coyle, Providence, Rhode Island 
E. Virgil Norton, Salt Lake City, Utah 
Lee F. Kueckelhan, Olympia, Washington 
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PANEL GROUP ON JUDICIAL LEGISLATION 


John Gordon Gearin, Abraham |. Harkary, Carroll R. Heft 
George F. Woodliff, Moderator, standing 





Michigan Federation Members Meet during State Bar of Michigan 
Convention to Share Experiences September 22, 1960 


Present: Milton W. Bush, Port Huron; James A. Robb, Howell; J. Adrian Rosenberg, Jackson; 
Clarence B. Slocum, Detroit; Fred Rolland Allaben, Grand Rapids; Austin J. Doyle, Kalamazoo; 
J. William Dark, Kalamazoo; Robert E. Plunkett, Detroit; R. Bunker Rogaski, Muskegon; Alexis J. 
Rogaski, Muskegon; Thomas F. Stewart, Detroit; Donald E. Rhodes, Howell; James F. Kilburn, Battle 
Creek (out of picture). 


Francis R. Smith Lowell L. Knipmeyer 
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